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Filed July 12, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2909-’56 


ES Kywneg, individually and as President of Burrato 
Section, WESTINGHOUSE ENGINEERS AssocraTIoN, ENcr- 
NEEES AND ScIENTIstTs oF AMERICA, 2 Voluntary Unin- 
corporated Labor Organization, P.O. Box No. 2528, 
Cheektowaga, New York, Plaintiff, 


-against- 

Boyp S. Lezpom, Ase Murpock, Ivak H. Pererson, Pamir 
Ray Ropcers, StepHen S. Bean, individually and as 
Chairman and Members of and constituting the 
NationaL Lasor Retations Boarp, Defendants. 


Complaint for Injunction 
Plaintiff, for its complaint herein, alleges: 


1. This action arises under the Labor Management Rela- 
tions Act of 1947, 29 U.S.C. Sections 151 et seq., an Act 
of Congress regulating commerce. This Court has juris- 
diction under 62 Stat. 931, 28 U.S.C. Section 1337. 


2. This complaint is filed by plaintiff for the purpose of 
having this Court compel the defendants to direct a vote 
among professional employees to determine whether such 

professional employees wish to be included in a 

2. ~—sCwbbarrgaining unit with non-professional employees 

pursuant to Sections 9(b)(1) and 2(12) of said Act, 

29 U.S.C. Sections 159(b)(1) and 152(12) as hereinafter 
more fully appears. 

3. This action also arises under Sections 10(a), 10(b), 


10(c), and 10(e) of the Administrative Procedure Act of 
1946, 5 U.S.C. Sections 1001 et seq. 
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4. Buffalo Section, Westinghouse Engineers Association, 
Engineers and Scientists of America, is a voluntary unin- 
corporated labor organization, maintaining its principal 
office for the transaction of its regular business at P.O. 
Box No. 2528, Cheektowaga, New York, and William Kyne 
is the President thereof. 


5. Membership in Buffalo Section, Westinghouse Engi- 
neers Association, Engineers and Scientists of America, 
is open to all non-supervisory professional engineers and 
scientists employed at the Cheektowaga, New York, plant 
of Westinghouse Electric Corporation. Buffalo Section, 
Westinghouse Engineers Association, Engineers and Scien- 
tists of America, exists for the purpose of enhancing the 
economic and professional status of engineers and scien- 
tists who are professional employees as defined in Section 
2(12) of the Labor Management Relations Act, 1947, 29 
U.S.C. Section 152 (12), through collective bargaining with 
Westinghouse Electric Corporation. 


6. Said Westinghouse Electric Corporation is engaged 

in an industry or activity affecting commerce within the 

meaning of Sections 2(6) and 2(7) of the Labor 

3 Management Relations Act, 29 U.S.C. Sections 152(6) 
and 152(7). 


7. On or about October 14, 1955, plaintiff filed a petition 
for certification of representatives with the Regional 
Director of the National Labor Relations Board for the 
Third Region, alleging that a substantial number of em- 
ployees occupying the job descriptions of Engineer Assist- 
ant, Engineer Associate, Engineer, Engineer Senicr and 
Engineer Fellow, at the Cheektowaga, New York, plant 
of Westinghouse Electric Corporation, wish to be repre- 
sented for purposes of collective bargaining by plain- 
tiff, and plaintiff desires to be certified as representative 
of these employees pursuant to Sections 9(a) and (c) of 
the Labor Management Relations Act, 1947, 29 U.S.C. 
Sections 159(a) and 159(c). 
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8. Said petition was given Case No. 3-RC-1634 by the 
Regional Director of the National Labor Relations Board 
for the Third Region. 


9. Upon the petition filed by plaintiff, hearing was con- 
ducted on March 7th and 8th, 1956 in Buffalo, New York, 
by an officer duly designated by the Regional Director of 
the National Labor Relations Board for the Third Region, 
pursuant to Section 9(c) of said Act, 29 U.S.C. Section 
159(c). At the hearing, plaintiff, by amendment to its 
petition, sought to represent all professional employees 
within the meaning of Section 2( 12) of said Act at the 
Cheektowaga, New York, plant of Westinghouse Electric 
Corporation including, in addition to the categories origi- 

_ nally named in the petition, Manufactaring Engineer, 
4 Manufacturing Engineer Senior, Plant Layout En- 
gineer, Methods Engineer and Purchasing Engineer. 


10. At the hearing, Buffalo Salaried Employees Associ- 
ation, Incorporated, a labor organization, was permitted 
to intervene in the proceedings. The Intervenor alleged 
that employees at the Cheektowaga, New York, plant of 
Westinghouse Electric Corporation in the additional cate- 
gories of Engineer Order Service, Engineer Test Record, 
Engineer Contact, Order Correspondent Master, and 
Safety Inspector were also professional employees within 
the meaning of Section 2(12) of said Act and should be 
inelnded within the bargaining unit together with all the 
Professional employees sought by the plaintiff in the 
amended petition. 
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neer Test Record, Engineer Contact, Order Correspondent 
Master, and Safety Inspector are not professional em- 
ployees within the meaning of Section 2(12) of said Act. 
In the aforesaid Decision And Direction Of Election, de- 
fendant, National Labor Relations Board, further found 
that all professional employees at the Cheektowaga, New 

York plant of Westinghouse Electric Corporation, 
5 including the categories of Engineer Assistant, En- 

gineer Associate, Engineer, Engineer Senior, Engi- 
neer Fellow, Manufacturing Engineer, Manufacturing 
Engineer Senior, Plant Layout Engineer, Methods Engi- 
neer and Purchasing Engineer, as well as the non-profes- 
sional Engineer, Engineer Order Service, Engineer Test 
Record and Engineer Contact, constitute an appropriate 
unit for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Labor Management Rela- 
tions Act, 1947, 29 U.S.C. Section 159(b). The defendant, 
National Labor Relations Board, despite the provisions of 
Section 9(b)(1) of said Act, nevertheless refused to direct 
a vote among the professional employees as such to decide 
whether or not they wished to be included in a unit together 
with the non-professional employees, as provided in Section 
9(b)(1) of said Act. A copy of said Decision And Direc- 
tion Of Election is hereto annexed as Exhibit ‘‘A’’. 


12. In the aforesaid Decision And Direction Of Election, 
defendant, National Labor Relations Board, directed that 
an election be held within thirty days of the date of this 
Direction, among the employees in the aforesaid unit to 
determine whether or not they desire to be represented, 
for purposes of collective bargaining, by Buffalo Section, 
Westinghouse Engineers Association, Engineers and Scien- 
tists of America, by Buffalo Salaried Employees, Incorpo- 
rated, or by neither. 

13. On June 7, 1956, plaintiff filed a Motion To Stay 
Election, Reconsider And Amend Decision And Direction 
Of Election And Request For Oral Argument in the 
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6 aforesaid representation proceeding alleging that 

defendant, National Labor Relations Board, acted in 
excess of its statutory authority by including, in the same 
bargaining unit, professional and non-professional em- 
ployees without having first accorded such professional 
employees an opportunity to determine by majority vote 
whether or not they wished to be included in such unit as 
required by Section 9(b)(1) of said Act. 


14. On June 13, 1956, defendant, National Labor Rela- 
tions Board, denied the aforesaid motion. A copy of said 
order denying plaintiff’s motion is hereto annexed as Ex- 
hibit “‘B”’. 


15. On June 14, 1956, an election by secret ballot was 
held under the direction of the Regional Director of the 
National Labor Relations Board for the Third Region 
among the employees in the aforesaid unit found to be 
appropriate by the Board, including the non-professional 
categories, without the professional employees having been 


first accorded an opportunity to determine by vote whether 
or not they wished to be included in such unit. The plain- 
tiff received a majority of the valid votes cast. 


16. On June 21, 1956, plaintiff was certified by the 
Regional Director of the National Labor Relations Board 
for the Third Region, acting on behalf of the defendant, 
National Labor Relations Board, as the exclusive bargain- 
ing representative of the professional and non-professional 
employees at the Cheektowaga, New York, plant of 

the Westinghouse Electric Corporation, including 
7 employees in the categories set forth in the afore- 

said bargaining unit. A copy of said certification 
is hereto annexed as Exhibit ‘‘C’’. 


17. Sections 9(b) and 9(b)(1) of the Labor Management 
Relations Act, 1947, 29 U.S.C. Section 159(b) provide as 
follows: 
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*“*(b) The Board shall decide in each case whether, in 
order to assure to employees the fullest freedom in exer- 
cising the rights guaranteed by this Act, the unit appro- 
priate for the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or subdivision 
thereof: Provided, That the Board shall not (1) decide 
that any unit is appropriate for such purposes if such unit 
includes both professional employees and employees who 
are not professional employees unless a majority of such 
professional employees vote for inclusion in such unit ;”’ 


18. Although the aforesaid Section 9(b)(1) of the Labor 
Management Relations Act, 1947, provides that the Na- 
tional Labor Relations Board shall not decide that a 
bargaining unit of professional and non-professional em- 
ployees is appropriate unless a majority of such profes- 
sional employees vote for inclusion in such unit, the de- 
fendants, Boyd S. Leedom, Abe Murdock, Ivar H. Peterson, 
Philip Ray Rodgers and Stephen S. Bean, as members of 
the National Labor Relations Board, have determined that 
such bargaining unit is nevertheless appropriate and have 
certified plaintiff as exclusive bargaining representative 
of employees in such unit without first ascertaining the 
desires of the professional employees by vote as to whether 

or not they wish to be included in such unit with 
8 non-professional employees, thereby failing and re- 

fusing to comply with the aforesaid Section 9(b) (1) 
of the Labor Management Relations Act, 1947. 


19. In refusing to direct a vote among such professional 
employees to determine whether or not they wish to be 
included in the unit with non-professional employees, the 
defendants, Boyd S. Leedom, Abe Murdock, Ivar H. Peter- 
son, Philip Ray Rodgers and Stephen S. Bean, as members 
of the National Labor Relations Board, have exceeded the 
scope of their statutory authority and thereby have failed 
and refused to comply with Section 9(b)(1) of said Act, 
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and have thereby further acted arbitrarily, capriciously 
and not in accordance with law. 


| 20. By reason of the wrongful acts and the unlawful 
withholding of action by defendants hereinabove com- 
plained of, plaintiff has been, is now, and in the future will 
be denied a right to be selected as exclusive representative 
in a bargaining unit of professional employees and exclud- 
ing non-professional employees should a majority of such 
professional employees so desire, a right guaranteed to 
it by virtue of the laws of the United States, to-wit: 
‘Sections 9(b)(1) and 2(12) of the Labor Management 
Relations Act, 1947, and has been, is now, and will be denied 
the protection guaranteed to it by virtue of said law to 
its irreparable damage unless this Court exercise the power 
‘and authority vested in it to set aside in part the Decision 
And Direction Of Election issued by the Board in Case 

No. 3-RC-1634, and to order the defendants, Boyd 
9 S. Leedom, Abe Murdock, Ivar H. Peterson, Philip 

Ray Rodgers and Stephen S. Bean, as members of 
the National Labor Relations Board, to conduct an election 
among the aforementioned professional employees to deter- 
mine whether or not a majority of such professional em- 
ployees wish to be included in a unit together with employ- 
‘ees who are not professional employees, as required by 
Section 9(b)(1) of said Act. 


2i. The plaintiff herein has no adequate remedy at law 
and has no means for the redress of wrongs whereof it 
here complains, plaintiff having exhausted its administra- 
tive remedies, except through mandatory injunction pro- 
ceedings to review the actions of the defendants and to 
order said defendants to set aside in part the Decision And 
Direction Of Election in Case No. 3-RC-1634 and to conduct 
ian election pursuant to Section 9(b)(1) of said Act as 
hereinabove set forth and described in this complaint. 
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WHEREFORE, plaintiff prays: 


(a) That a permanent injunction be granted and issued 
from this Court to the defendants, Boyd S. Leedom, Abe 
Murdock, Ivar H. Peterson, Philip Ray Rodgers and 
Stephen S. Bean, as members of the National Labor Rela- 
tions Board, committing, requiring and compelling them 
and the National Labor Relations Board and all those 
acting under and by virtue of its authority to set aside in 
part the Decision And Direction Of Election, and to set 
aside and vacate the election conducted on June 14, 1956 

and to set aside and vacate the certification of repre- 
10 sentatives dated June 21, 1956, in Case No. 3-RC- 

1634, and further enjoining the defendant, National 
Labor Relations Board, from processing the petition filed 
in Case No. 3-RC-1634, unless defendant, National Labor 
Relations Board, hereafter conducts its investigation in 
Case No. 3-RC-1634 to ascertain representatives for pur- 
poses of collective bargaining with Westinghouse Electric 
Corporation in the manner provided by Section 9(b) (1) 
of the Labor Management Relations Act, as amended. 


(b) That such other and further relief be granted as 
this Court deems appropriate. 


Mayer, WEINER & Maver 


By: AsrkaHamM WEINER 
partner 
19 West 44th Street, 
New York 36, N.Y. 


JaFFEE & Dunau 


By Samus. H. Jarree 
912 DuPont Circle 


Building, N.W. 
Washington 6, D.C. 
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VERIFICATION 


Srare or New York, : 
County or New Yorx, § *** 


AsraHamM WEINER, being first duly sworn, on oath deposes 
and says that he has read the foregoing complaint by him 
subscribed; that he knows the contents thereof; and that 
he verily believes the matters therein set forth to be true. 


ABRAHAM WEINER 


Maver, WEINER & Mayer 
19 West 44th Street, 
New York 36, N.Y. 


Subscribed to and sworn before me this 10th day of 
July, 1956. 
JEROME WENIG 


Jerome Wenig 
Notary Public State of New York 
Qualified in New York County 
No. 81 036 925 
Commission Expires March 30, 1958 
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Exhibit “A” 
115 NLRB No. 228 D-9891 
Cheektowaga, New York 
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
Case No. 3-RC-1634 


WEsTINGHOUSE ELEcTEIc Corporation, Employer 
and 


Burrato Section, WESTINGHOUSE ENGINEERS ASSOCIATION, 
ENGINEERS AND Scientists or AmeEnica,’ Petitioner 


Decision and Direction of Election 


Upon a petition duly filed under Section 9 (c) of the 
National Labor Relations Act, a hearing was held before 
Bernard Marcus, hearing officer. The hearing officer’s 


rulings made at the hearing are free from prejudicial error 
and are hereby affirmed.” 


Upon the entire record in this case, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organizations involved claim to represent 
certain employees of the Employer.* 


1 The name of the Petitioner appears as amended at the hearing. 


2The hearing officer referred to the Board the motions to dismiss made at 
the hearing by the Intervenor. For the reasons set forth below, these motions 
and the motions to dismiss made in the Employer’s brief are hereby denied. 


3 Buffalo Salaried Employees Association, Incorporated, herein called the 
Intervenor, was permitted to intervene in this proceeding on the basis of its 
contractual interest in the employees whom the Petitioner seeks to represent. 
The motion to intervene was granted without objection, but the Petitioner, 
later in the hearing and in ite brief filed after the hearing, contended that the 
Intervenor had no standing as ite most recent contract failed to reflect a 
change in its name. We find this contention without merit. Accordingly, the 
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3. The hearing officer referred to the Board the Peti- 
tioner’s motion made at the hearing ge amend the unit 
set forth in the petition. 


12 The Employer and the Intervenor contend that 

| the unit described in the petition is inappropriate, 
that the Petitioner’s amendment of the proposed unit at 
the hearing was so substantial as to constitute a new peti- 
tion, and that the contract entered into after the filing 
of the petition but before the amendment was therefore 
a bar. 


The Petitioner’s original proposed unit sought 5 cate- 
gories of engineers, totaling 166 employees. The amend- 
ment to the petition would add 5 more categories of 
engineers totaling 67 employees. The parties stipulated 
that all the employees sought by the Petitioner are pro- 
fessional engineering employees. Under these circum- 
stances, we find that the amendment did not constitute a 
new petition or affect the timeliness of the original filing.‘ 
The Petitioner’s motion to amend the unit set forth in 
the petition is hereby granted. We find therefore that 
the contract is not a bar, and the motions to dismiss on 
this ground are denied. Accordingly, we find that a ques- 
tion affecting commerce exists concerning the representa- 
tion of employees of the Employer within the meaning of 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act. 


4. The unit, as set forth in the petition, sought employees 
in the following job descriptions: engineer assistant, engi- 
neer associate, engineer, engineer senior, and engineer 


Intervenor’s Petition to Reopen Hearing, filed on April 30, 1956, to take 
evidence as to its change in name, is hereby denied. 

The Petitioner and the Intervenor refused to stipulate that each was a labor 
organization within the meaning of the Act. We find that as both the Peti- 
tioner and the Intervenor are organizations which exist for the purpose of 
representing employees for collective bargaining purposes, they are labor or- 
ganizations within the meaning of Section 2 (5) of the Act. 


4 Hyster Company, 106 NLRB 347, 348. 
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fellow. The unit, as amended at the hearing, sought all 
professional employees including, in addition to the cate- 
gories named in the petition, manufacturing engineer, 
manufacturing engineer senior, plant layout engineer, 
methods engineer (formerly time and motion analyst), 
and purchasing engineer. 


As stated above, the parties stipulated that employees 
in all the categories set forth in the amended unit are 
professional employees within the meaning of Section 2 
(12) of the Act. None of the parties disputed the appro- 

priateness of a unit of professional employees nor 
13 _—‘' the inclusion in such unit of all the categories in 

the amended unit.° The parties were in disagree- 
ment, however, as to the unit placement of 5 additional 
categories: engineer order service, engineer test record, 
engineer contact, order correspondent master, and safety 
inspector. The Intervenor maintained that the employees 
in these categories have professional status and should be 
included in the unit of agreed professional employees. The 
Petitioner maintained that the employees in these 5 cate- 
gories are not professional employees as defined in Section 
2 (12) of the Act, and should therefore be excluded. The 
Employer took no position at the hearing with respect to 
the unit placement of these disputed categories, which are 
not classified as professional by the Employer. In its 
brief filed after the hearing, however, the Employer main- 


5 Following a consent election in 1946 (3-R-1388), the Intervenor was 
selected by two voting groups of professional employees and of salaried non- 
professional employees. The parties in that proceeding having agreed that 
in such event the two groups would be combined in a single unit, the Inter- 
venor was certified as the bargaining representative for such unit. The parties 
herein stipulated at the hearing that the Employer, the Intervenor, and another 
labor organization, which is not a party in the present proceeding, have entered 
into an agreement (3-RC-1595) for a consent election in a unit of the salaried 
nonprofessional employees. 

6 The parties stipulated that employees in the category of machine designer 
are not professional, and no contention was made that they should be included. 
Accordingly, they are excluded from the unit. 
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tained that employees in 4 of the disputed categories should 
be included in the unit because they ‘‘are so closely allied 
with and integrated in the engineering operations at the 
plant ...,’’ but that the fifth category, safety imspectors, 
‘“‘are rather administrative, and probably should be ex- 
eluded from any unit.”’ 

There are 5 employees in the engineer order service 
category, 1 in class A, 2in B, and 2in C. These employees 
progress on the basis of training and education from C to 
A, which is the highest classification. All 5 do similar 
work but handle proportionately more difficult assign- 
ments in the higher classifications. Their work requires 
electrical or mechanical knowledge and experience. They 
check customers’ orders to determine the extent to which 
standard or special products are called for, and estimate 

the amount of engineering required in order to deter- 
14 mine when delivery to the customer can be made. 

In some instances they develop variations in stand- 
ard designs themselves and then put the orders through 
the factory for production, but they refer more complicated 
problems to the admittedly professional design engineers. 
They work in the same room as the design engineers, and 
are in constant contact with them. They report to an 
engineering manager, as do the employees sought by the 
Petitioner. Although the Employer does not require, it 
prefers, engineering degrees for these jobs, and some men 
in this category have such degrees. Men have been trans- 
ferred from this category to that of engineer. 

‘There are 3 employees in the engineer test record cate- 
gory, 1 in class A and 2 in class B. They compile data 
received from the test floor on such matters as currents, 
voltages, watts, and temperatures, into prescribed forms. 
Using higher mathematics, they plot the data into curves 
which express torques and efficiencies, power factors, losses, 
and regulation. They are also responsible for preparing 
data on curves and other forms which go to the Employer’s 
customers. 
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Their work brings them into frequent contact with design 
engineers. They work in the same section and under the 
same supervision as some of the design engineers. Al- 
though not required, some of these men have engineering 
degrees. A few men in this category have been transferred 
to jobs in the engineer assistant category. 


There is 1 man in the engineer contact category, who is 
the haison man between the design engineering department 
and the shop. He makes on-the-spot diagnoses of trouble 
in manufacturing or tests, can authorize some changes in 
design or material, and refers others to the design engi- 
neers. He also allocates the cost of a correction to the 
section responsible for the error. He works frequently 
with design engineers, is located in the same office, and 
reports to the same supervisor. His job does not require 
an engineering degree, but the work requires some engi- 

neering skill plus considerable experience with the 
15 employer’s products. Men have moved from this 

work to jobs in categories stipulated to be pro- 
fessional. 


There are 3 employees in the category of order cor- 
respondent master. They coordinate customer orders, 
which may run as large as 100 carloads in shipment. Their 
work requires familiarity with apparatus built at the plant 
here involved, at other Westinghouse plants, and at plants 
of other companies. They handle order service papers, 
obtain data as to availability of equipment from engineers 
and from Westinghouse district offices, and relay this in- 
formation to the customers. They work in the same build- 
ing as the engineering sections but in a separate office. 
Their work is under the supervision of the order service 
supervisor, who also supervises a number of order service 
correspondents and another group which handles renewal 
orders. 


There are 2 employees in the category of safety imspector. 
They are responsible for maintaining safety in the plant. 
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When necessary, they design safety devices for machines. 
There are no formal educational requirements for these 
jobs. The office of the inspectors is in the industrial rela- 
tions department, in the same building as the engineering 
department but on a different floor. They work under a 
supervisor of safety, who reports to the head of the indus- 
trial relations department. 


We find, upon the basis of the entire record, that the 
employees in the 5 disputed categories are not professional 
employees within the meaning of Section 2 (12) of the Act. 
We find further, however, that employees in the 3 categories 
of engineer order service, engineer test record, and engineer 

contact, have had considerable education and experience in 
the engineering field, are occasionally transferred to the 
professional engineering categories, work in the same gen- 
eral area and under common supervision with the admit- 
tedly professional engineering employees, spend much of 
their time collaborating and consulting with these profes- 
sional employees, and share a close community of employ- 
| ment interests with them. Furthermore, employees 
16 4m these 3 categories were included with the ad- 
mittedly professional engineers in the voting group 
in the 1946 election. Also, it does not appear that the 
addition of the 9 employees in these categories to the unit 
of 233 employees stipulated to be professional would de- 
stroy the predominantly professional character of such a 
unit. Under all the circumstances, we shall include these 
employees in the professional unit.” We do not, however, 
find that the order correspondent masters and safety in- 
gpectors share this mutuality of employment interests 
with those in the unit. They were not included with the 
engineers in the 1946 election, and we shall exclude them 
from the unit here found appropriate. 


| Westinghouse Electric Corporation, 111 NLRB 497, 501; Westinghouse 
Electric Corporation, 80 NLEB 591, 594. 
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Accordingly, we find that the following employees at the 
Employer’s Cheektowaga, New York, plant constitute an 
appropriate unit for the purposes of collective bargaining 
within the meaning of Section 9 (b) of the Act: All pro- 
fessional employees, including the categories of engineer 
assistant, engineer associate, engineer, engineer senior, 
engineer fellow, manufacturing engineer, manufacturing 
engineer senior, plant layout engineer, methods engineer 
(formerly time and motion analyst), purchasing engineer, 
engineer order service, engineer test record, and engineer 
contact, but excluding the categories of machine designer, 
order correspondent master, and safety inspector, all other 
employees, guards, and supervisors as defined in the Act.® 


Direction or ELECTION 


As part of the vestigation to ascertain representatives 
for the purposes of collective bargaining with the Em- 
ployer, an election by secret ballot shall be conducted as 


early as possible, but not later than 30 days from the date 
of this Direction, under the-direction and supervision of 
the Regional Director for the Region in which this case was 
heard, and subject to Sections 102.61 and 102.62 of Na- 

tional Labor Relations Board Rules and Regulations, 
17 among the employees in the unit found appropriate 

in paragraph numbered 4, above, who were employed 
during the payroll period immediately preceding the date 
of this Direction of Election, including employees who did 
not work during said payroll period because they were ill 
or on vacation or temporarily laid off, and employees in 
the military services of the United States who appear in 
person at the polls, but excluding those employees who 
have since quit or been discharged for cause and have not 
been rehired or reinstated prior to the date of the election, 


8In view of our unit finding above, which corresponds substantially to the 
unit in the amended petition, we deny the motion to dismiss on the grounds 
(1) that the unit set forth in the original petition is too limited, and (2) that 
the unit set forth in the amended petition is not comprehensive enough. 
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and also excluding employees on strike who are not entitled 
to reimstatement, to determine whether or not they desire 
to be represented, for purposes of collective bargaining, 
by Buffalo Section, Westinghouse Engineers Association, 
Engineers and Scientists of America, by Buffalo Salaried 
Employees Association, Incorporated, or by neither. 


Dated, Washington, D. C., May 28, 1956. 


Boyp Leepom, Chairman 

Asse Murpocr, Member 

Ivar H. Peterson, Member 

Pump Ray Ropeers, Member 

Sreruen S. Bean, Member 
Nationa Lasor Retations Boarp 


Filed July 12, 1956 


Exhibit “BY 
WESTEEN UNION 
Telegram 
1956 Jun 13 PM 2 32 


NA 137 GOVT LONG PD-WUX NEW YORE NY 13 15 1P- 
NY MAYER WEINER AND MAYER, ATT JONAS SILVER ESQ- 
19 West 44 St- 

-RE WESTINGHOUSE ELECTRIC CORP., 3-RC 1634. IT IS HEREBY 
ORDERED THAT THE PETITIONER’S MOTION TO STAY ELECTION, 
BECONSIDER AND AMEND DECISION AND DIRECTION OF ELEC- 
TION, AND REQUEST FOR ORAL ARGUMENT, THE INTERVENOR’S 
MOTION FOR RECONSIDERATION AND THE EMPLOYER’S PETITION 
FOR RECONSIDERATION BE, AND THEY HEREBY ARE, DENIED ON 
THE GROUND THAT NOTHING HAS BEEN PRESENTED THAT WAS 
NOT PREVIOUSLY CONSIDERED BY THE BOARD. BY DIRECTION 
OF THE BOARD- 
OGDEN W FIELDS NATIONAL LABOR RELATIONS BOARD WASH- 

INGTON DC- 
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Filed July 12, 1956 
Exhibit “C” 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of 
WestincHouse Execrric Corporation, Employer 


and 


Burrato Secrion, WzstrncHouse Enctrzers Association, 
ENGINEERS aND Scientists or Amenica, Petitioner 


Type of Election 
0 Consent Agreement 
X Board Ordered 
0 Stipulation 


Case No. 3-RC-1634 


Certification of Representatives 


An election having been conducted in the above matter 
by the undersigned Regional Director of the National Labor 
Relations Board in accordance with the Rules and Regula- 
tions of the Board; and it appearing from the Tally of 
Ballots that a collective bargaining representative has been 
selected; and no objections having been filed to the Tally 
of Ballots furnished to the parties, or to the conduct of the 
election, within the time provided therefor; 


Pursuant to authority vested in the undersigned by the 
National Labor Relations Board, 


Ir Is Heresy Certiriep that Burrato Secrion, WestTinc- 
HOUSE ENGINEERS ASSOCIATION, ENGINEERS AND ScIENTISTS 
or America has been designated and selected by a majority 
of the employees of the above-named Employer, in the unit 
herein involved, as their representative for the purposes 
of collective bargaining, and that, pursuant to Section 
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9 (a) of the Act as amended, the said organization is the 
exclusive representative of all the employees in such unit 
for the purposes of collective bargaining with respect to 
rates of pay, wages, hours of employment, and other condi- 
tions of employment. 


Signed at Buffalo, New York 
on the 21st day of June, 1956. 


(Szat) 
On behalf of 


Natiowat Lasor Reiations Boarp 
Meszie D. Vincent, JR. 

Regional Director for Third Region 
National Labor Relations Board 


20 Filed September 11, 1956 


Motion of Defendants to Dismiss the Complaint or, in the 
Alternative, for Summary Judgment in Their Favor 
some now the defendants, by their attorneys, and in 
opposition to plaintiff’s motion for a permanent injunction, 
move as follows: 


1. That the complaint herein be dismissed because: 


(a) This Court is without jurisdiction of the subject 
matter of the action; 


(b) The complaint fails to state a claim warranting 
jadicial relief. 

2. In the alternative, that summary judgment for defend- 
ants be granted, on the basis of the complaint, including the 
exhibits attached thereto, and the copy of the tally of 
ballots from the official files of the National Labor Rela- 
tions Board, which is attached hereto as Exhibit 1 and is 
made a part of this motion. 
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Wuesrerore, it is respectfully requested that plaintiff’s 
motion for a permanent injunction be denied, and that the 
relief requested by the defendants be granted. 


Marcen, Matuer-Prevost 
/s/ Marcel Mallet-Prevost 
Assistant General Counsel 


Nogron J. Come, 
Joun E. Jay, 

Attorneys, 
National Labor Relations Board, 
Attorneys for Defendants. 
4th & C Streets, S.W., 
Washington 25, D.C. 


Dated September 11, 1956. 


Filed September 11, 1956 


Exhibit 1 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


In the Matter of 
WESTINGHOUSE Exectric CoRPORATION 
and 


WEstincHoUsE ENorneers Association, Burraio SEctTIon, 
ENGINEERS AND SCIENTISTS oF AMERICA 


Case No. 3-RC-1634 
Date issued June 14, 1956 
Type of election Board ordered 


TALLY OF BALLOTS 


The undersigned agent of the Regional Director certifies 
that the results of the tabulation of ballots cast in the 
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election held in the above case, and concluded on the date 
indicated above, were as follows: 


1. Approximate number of eligible voters 245 
2. Void ballots None 
3. Votes cast for Westinghouse Teneo Assn., 
Buffalo Section 126 
4. Votes cast for Buffalo Salaried Employees Assn., 
Inc. 80 
5. Votes cast for 
6. Votes cast against participating labor 
organization(s) 20 
7. Valid votes counted (sum of 3, 4,5, and 6) 226 
8. Challenged ballots 2 
9. Valid votes counted plus challenged ballots 
(sum of 7 and 8) 228 
10. Challenges are (ot) sufficient in number to affect 
the results of the election. 
11. A majority of the valid votes has been cast for 


Westinghouse Engineers Association. 
For the Regional Director 


Epwarp H. Noonan, JR. 


The undersigned acted as authorized observers in the 
counting and tabulating of ballots indicated above. We 
hereby certify that the counting and tabulating were fairly 
and accurately done, that the secrecy of the ballots was 
maintained, and that the results were as indicated ‘above. 
We also acknowledge service of this tally. 


For Westinghouse Electric Corporation 
Davip L. TRUMPFHELLER 


For Buffalo Salaried Employees Assn., Incorporated 
Harry E. MonnEem 


For Westinghouse Engineers Assn., Buffalo Section, 
| Engineers and Scientists of America 
Evucens P. Ross 





23 
Filed September 29, 1956 


Cross-Motion of Plaintiff for Summary Judgment in Its Favor 


Comes now the plaintiff, by its attorneys, and in opposi- 
tion to defendant’s motion to dismiss the Complaint or in 
the alternative for summary judgment in favor of defend- 
ants, moves that summary judgment for plaintiff be granted 
upon the ground that there are no palpable questions of 
fact involved in this case and that plaintiff is entitled to 
jadgment as a matter of law, in accordance with the correct 
construction of the controlling provisions of the Labor 
Management Relations Act of 1947. Plaintiff therefore 
prays that this Court make an Order granting the relief 
sought in the Complaint. 


Respectfully submitted, 


Mayer, Weiner & Mayer 
Attorneys for Plaintiff 


By: Asranam WEINER 
19 West 44th Street 
New York 36, N. Y. 


JAFFEE & Dunau 
Attorneys for Plaintiff 


By: Samvugn H. Jarree 
912 DuPont Circle Building, N.W. 
Washington 6, D. C. 


25 Minute Entry of Clerk 


Dee. 3, 1956 Motions (1) To Dismiss ‘‘Denied”’ (2) Mo- 
tion by pltf. for summary judgt. ‘‘Granted’’ 
Martrnews, J. 
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26 Filed Dee. 19, 1956 
Findings of Fact and Conclusions of Law 


This cause came on to be heard on October 24, 1956, on 
defendants’ motion to dismiss the complaint or, in the 
alternative, for summary judgment in their favor, and on 
plaintiff’s cross-motion for summary judgment in his 
favor. The Court, having heard argument, considered 
the memoranda submitted by the parties and amici,’ and 
being fully advised in the premises, makes the following 
findings of fact and conclusions of law: 


Findings of Fact 


The pleadings and exhibits annexed thereto show, and 
the parties agree, that no genuine issue as to any material 
fact exists. Based thereon, the Court finds as follows: 


27 1. Buffalo Section, Westinghouse Engineers Asso- 
ciation, Engineers and Scientists of America, herein 


ealled the Union, is a voluntary unincorporated labor or- 
ganization, maintaining its principal office for the trans- 
action of its regular business at P. O. Box No. 2528, 
Cheektowaga, New York. Plaintiff, William Kyne, is its 
president. 


2. Membership in the Union is open to all non-super- 
visory professional engineers and scientists employed at 
the Cheektowaga, New York, plant of Westinghouse Elec- 
tric Corporation. The Union exists for the purpose of 
enhancing the economic and professional status of engi- 
neers and scientists who are professional employees as 
defined in Section 2 (12) of the Labor Management Rela- 
tions Act, 1947, (herein called the Act), through collective 
bargaining with Westinghouse Electric Corporation. Sec- 
tion 2 (12) of the Act provides that: 


1The National Society of Professional Engineers and the Engineers Joint 
Council were granted leave to file memoranda in support of the plaintiff’s 
cross-motion for summary judgment. 
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(12) The term ‘‘professional employees’’ means— 


*“*(a) any employee engaged in work (i) predomi- 
nantly intellectual and varied in character as opposed 
to routine mental, manual, mechanical, or physical 
work; (ii) involving the consistent exercise of discre- 
tion and judgment in its performance; (iii) of such 
a character that the output produced or the result ac- 
complished cannot be standardized in relation to a 
given period of time; (iv) requiring knowledge of an 
advanced type in a field of science or learning custo- 
marily acquired by a prolonged course of specialized 
intellectual instruction and study in an institution of 
higher learning or a hospital, as distinguished from a 
general academic education or from an apprenticeship 
or from training in the performance of routine, mental, 
manual, or physical processes; or 


“*(b) any employee, who (i) has completed the 
courses of specialized intellectual instruction and study 


described in clause (iv) of paragraph (a), and (ii) is 
performing related work under the supervision of a 
professional person to qualify himself to become a 
professional employee as defined in paragraph (a). 


3. Westinghouse Electric Corporation is engaged in an 
industry or activity affecting commerce within the mean- 
ing of Sections 2 (6) and 2 (7) of the Act. 


28 4. On or about October 14, 1955, plaintiff filed 

a petition for certification of representatives withe 
the Regional Director of the National Labor Relations 
Board for the Third Region, alleging that a substantial 
number of employees, occupying the job descriptions of 
Engineer Assistant, Engineer Associate, Engineer, Engi- 
neer Senior and Engineer Fellow, at the Cheektowaga, New 
York, plant of Westinghouse Electric Corporation, wish 
to be represented for purposes of collective bargaining 
by the Union, and the Union desires to be certified as 
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the representative of these employees pursuant to Sections 
9 (a) and (ce) of the Act. The petition was given Case 
No. 3-RC-1634 by the Regional Director of the National 
Labor Relations Board for the Third Region. 


‘5. Upon the petition filed by plaintiff, a hearing was con- 
ducted on March 7 and 8, 1956, in Buffalo, New York, by an 
officer duly designated by the Regional Director, pursuant 
to Section 9 (c) of the Act. At the hearing, by amendment 
to the petition, the Union sought to represent all pro- 
fessional employees within the meaning of Section 2 (12) 
of the Act at the Cheektowaga, New York, plant of the 
Westinghouse Electric Corporation. These included, in 
addition to the five categories originally named in the peti- 
tion (listed in paragraph 4 above), the further five cate- 
gories of Manufacturing Engineer, Manufacturing Engi- 
neer Senior, Plant Layout eeu Methods Engineer 
and Purchasing Engineer. 


6. At the hearing, Buffalo Salaried Employees Associ- 
ation, Incorporated, a labor organization, was permitted 
to intervene in the proceedings. The Intervenor alleged 
that, in addition to the ten categories sought by plaintiff 
in the amended petition (listed in paragraphs 4 and 5 
above), the further categories of Engineer Order Service, 
Engineer Test Reeord, Engineer Contact, Order Corre- 
spondent Master, and Safety Inspector were also com- 
prised of professional employees within the meaning of 

Section 2 (12) of the Act and should be included 
29 +4within the bargaining unit together with all the 

professional employees covered by the amended 
petition. 

7. On May 28, 1956, the National Labor Relations Board, 
whose Chairman and Members comprise the defendants 
herein, issued its Decision and Direction of Election in 
the representation proceeding, reported at 115 NLRB No. 
228. The Board found that the ten categories sought 
to be included in the bargaining unit by plaintiff com- 
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prise professional employees within the meaning of Sec- 
tion 2 (12) of the Act. It further found that the addi- 
tional categories sought by the Intervenor—Engineer 
Order Service, Engineer Test Record, Engineer Contact, 
Order Correspondent Master, and Safety Inspector—do 
not comprise professional employees within the meaning 
of Section 2 (12) of the Act. The Board further concluded 
that the non-professional employees occupying the 3 job 
classifications of Engineer Order Service, Engineer Test 
Record and Engineer Contact, shared a ‘‘close community 
of employment interests’? with the professional engineers, 
in that these employees ‘‘have had considerable education 
and experience in the engineering field, are occasionally 
transferred to the professional engineering categories, work 
in the same general area and under common supervision 
with the admittedly professional engineering employees, 
spend much of their time collaborating and consulting 
with these professional employees,’’ and were ‘‘included 
with the admittedly professional engineers in the voting 
group in the 1946 election’’ conducted by the Board. Un- 
der these circumstances, and, as ‘‘the addition of the 
9 employees in these categories to the unit of 233 em- 
ployees stipulated to be professional would [not] destroy 
the predominantly professional character’’ of the unit pro- 
posed for the professional employees, the Board included 
the 3 non-professional job classifications in the professional 
unit. Accordingly, the Board determined the appropriate 
unit to be, as follows: 


30 All professional employees, including the categories 
of engineer assistant, engineer associate, engineer, 
engineer senior, engineer fellow, manufacturing engi- 
neer, manufacturing engineer senior, plant layout engi- 
neer, methods engineer (formerly time and motion 
analyst), purchasing engineer, engineer order service, 
engineer test record, and engineer contact, but exclud- 

ing the categories of machine designer, order corre- 
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spondent master, and safety inspector, all other em- 
ployees, guards, and supervisors as defined in the Act. 


Thus the Board found that all professional employees 
at the Cheektowaga, New York, plant of Westinghouse 
Electric Corporation, including the ten named categories 
sought by plaintiff, plus three categories of non-profes- 
sional employees—Engineer Order Service, Engineer Test 
Record, and Engineer Contact—constitute an appropriate 
unit for the purposes of collective bargaining within the 
meaning of Section 9 (b) of the Act. The Board directed 
that, not later than thirty days from the date of its Direc- 
tion, an election be conducted among the employees in this 
unit to determine whether or not they desire to be repre- 
sented, for purposes of collective bargaining, by the Union, 
by the Intervenor, or by neither. The Board refused to 
direct a vote among the professional employees as such 
to decide whether or not they wished to be included in a 
unit together with the non-professional employees. 


8. On June 7, 1956, plaintiff filed with the National 
Labor Relations Board a Motion to Stay Election, Recon- 
sider And Amend Decision And Direction Of Election, 
And Request For Oral Argument. Plaintiff alleged that 
the Board acted in excess of its statutory authority by 
including, in the same bargaining unit, professional and 
non-professional employees without having first accorded 
such professional employees an opportunity to determine 
by majority vote whether or not they wished to be in- 
eluded in such unit, as required by Section 9 (b) (1) of 
the Act. Section 9 (b) (1) provides that: 


31 ss... the Board shall not (1) decide that any unit is 
appropriate for such [collective bargaining] pur- 
poses if such unit includes both professional employees 
and employees who are not professional employees 
unless a majority of such yes employees vote 

for inelusion in such unit. . 


On June 13, 1956, the Board denied this motion. 
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9. On June 14, 1956, an election by secret ballot was held 
under the direction of the Regional Director of the National 
Labor Relations Board for the Third Region among the 
employees in the unit found appropriate by the Board, 
including the non-professional employees, without the pro- 
fessional employees having been first accorded an oppor- 
tunity to determine by vote whether or not they wished 
to be included in such unit. Of the 226 valid votes cast, 
126 valid votes were cast for the Union, it thereby receiving 
a majority of the valid votes cast. On June 21, 1956, 
the Union was certified by the Regional Director of the 
National Labor Relations Board for the Third Region, 
acting on behalf of the National Labor Relations Board, 
as the exclusive bargaining representative of the pro- 
fessional and non-professional employees at the Cheek- 
towaga, New York, plant of the Westinghouse Electric 
Corporation, in the unit that the Board had found appro- 
priate. 


10. On July 12, 1956, plaintiff filed his complaint in this 
Court. Plaintiff alleged that defendants, Chairman and 
Members of and constituting the National Labor Relations 
Board, exceeded the scope of their statutory authority in 
refusing to direct a vote among the professional employees 
as such to determine whether they wish to be included in 
the unit with nonprofessional employees; and that the 
consequence of that refusal is irreparably to deny and 
destroy the statutory right to have a unit include only pro- 
fessional employees unless a majority of the professional 
employees vote for the inclusion of non-professional em- 
ployees. Plaintiff prayed for a permanent injunction re- 
quiring defendants to set aside the Decision and Direction 

of Election, to the extent that it failed to provide 
32 for an election among the professional employees to, 

determine whether or not a majority of them desired 
to be included within a unit with non-professional em- 
ployees; to set aside the election conducted on June 14, 
1956; to set aside the certification of representatives dated 
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June 21, 1956; and enjoining the defendants from proc- 
essing the petition unless it conducted its investigation 
to ascertain representatives for purposes of collective bar- 
gaining as required by Section 9 (b) (1) of the Act. 


Conclusions of Law 


1. This Court has jurisdiction to entertain the merits 
of the complaint inasmuch as the question presented for 
determination is whether or not defendants exceeded the 
seope of their statutory authority under the terms of 
Section 9 (b) (1) of the Labor Management Relations Act, 
1947. Farmer v. United Electrical Workers, 211 F. 2d 36, 
490 (C.A.D.C.), cert. denied, 347 U.S. 943; DePratier v. 
Farmer, 232 F. 2d 74, 75 (C.A.D.C.). 


2. The defendants found that professional and non-pro- 
fessional employees together comprise a unit appropri- 
ate for purposes of collective bargaining without first con- 
ducting a separate election among the professional em- 
ployees to determine whether a majority of them favor 
inclusion within a unit with non-professional employees. 
Section 9 (b) (1) of the Act states explicitly that ‘‘the 
Board shall not (1) decide that any unit is appropriate 
for such purposes if such unit includes both professional 
employees and employees who are not professional em- 
ployees unless a majority of such professional employees 
vote for inclusion in such unit. . .”” (emphasis added). The 
Board has no statutory warrant to disregard this manda- 
tory limitation upon its authority because in its view the 
commingling of professional and non-professional em- 
ployees would not “destroy the predominantly professional 
character of such a unit,’’ without conducting the requisite 
election in which a majority of such professional employees 

vote for inclusion in such unit. The refusal of de- 

33  fendants to conduct the required election works irre- 
parable harm to the statutory right that an appro- 
priate unit for collective bargaining purposes shall include 
only professional employees unless a majority of them 
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vote for the inclusion of non-professional employees with- 
in the unit. 

3. Accordingly, defendants’ motion to dismiss the ecom- 
plaint or, in the alternative, for summary judgment is 
denied; the plaintiff’s motion for summary judgment is 
granted; and an appropriate order in conformity here- 
with will be entered. 


Bournrra SHELTON MatrHews 
Judge 


Dated: December 19, 1956 
No objection as to form: 


Marcet Matiet-PReEvost 
Attorney for Defendants, 


December 18, 1956. 


34 Filed December 19, 1956 
Order 


This cause having been heard on October 24, 1956, on 
defendants’ motion to dismiss the complaint or, in the 
alternative, for summary judgment in their favor, and on 
plaintiff’s cross-motion for summary judgment in his 
favor; and the Court, having heard argument, considered 
the memoranda submitted, and, being fully advised in the 
premises, having made its findings of fact and conclusions 
of law; now, therefore, on this 19th day of December, 1956, 
the Court orders, adjudges and decrees that: 


1. Defendants’ motion to dismiss the complaint or, in 
the alternative, for summary judgment in their favor is 
denied. 


2. Plaintiff’s motion for summary judgment is granted. 


3. Defendants, their officers, agents, servants, employees 
and attorneys, and all persons in active concert or partici- 
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pation with them who receive actual notice of this order, 
shall: (a) set aside and vacate the Decision and 

35 Direction of Election in Case No. 3-RC-1634, dated 
May 28, 1956, to the extent that it determines that a 

unit for collective bargaining purposes may include both 
professional and non-professional employees in the same 
unit without affording the professional employees an Op- 
portunity to vote on whether or not they desire to be in- 
cluded in the same unit with non-professional employees ; 
(b) set aside and vacate the election conducted on June 14, 
1956, in Case No. 3 RC-1634; (c) set aside and vacate the 
certification of representatives issued on June 21, 1956, 
sn Case No. 3-RC-1634; and (d) further process the peti- 
tion filed in Case No. 3 RC-1634 in accordance with custo- 
mary procedures, provided that a unit including both 
in that case and non-profes- 

t be found appropriate for pur- 

unless the professional em- 


included in 
non-professional employees. 


4, The execution of paragraph 3 of this Order shall be 
stayed pending disposition of defendants’ appeal from the 
Order. 

Burxira SHELTON MatTHEWwS 
Judge 


No objection as to form: 


Marce, Matiet-PREVOST 
Attorney for Defendants 


December 18, 1956. 
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36 Filed December 19, 1956 


Motion. of Defendants to Drop Ivar H. Peterson as a 
Party Defendant 
Come now the defendants, by their attorneys, and move 
the Court for an order dropping Ivar H. Peterson as a 
party defendant to this action. In support of this motion, 
defendants show as follows: 


1. On August 27, 1956, during the pendency of this action, 
the term of Ivar H. Peterson as a member of the National 
Labor Relations Board expired in accordance with the 
provisions of Section 3(a) of the National Labor Rela- 
tions Act, as amended. 


2. No successor has as yet been appointed to the vacancy 
created by the expiration of Member Peterson’s term. 


3. The four remaining parties defendant are thus, at 
present, the sole members of the National Labor Relations 
Board vested with the powers under the Act to grant the 


affirmative relief prayed for by plaintiff in the complaint. 


37 WHEREFORE, it is respectfully requested that de- 
fendants’ motion to drop Ivar H. Peterson as party 
defendant be granted. 


Dated December 18, 1956. 


Magcet Mattet-PRrevost 
Marcel Mallet-Prevost 
Assistant General Counsel 


Consented to this 18 day of December, 1956. 


Bernarp Numan 
Counsel for Plaintiff 
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38 Filed December 19, 1956 
Order Dropping Ivar H. Peterson as a Party Defendant 


| Pursuant to defendants’ motion, which has been con- 
sented to by plaintiff, the Court orders, adjudges and de- 
erees that: ! 


| Ivar H. Pererson is hereby dropped as a party defend- 
ant to this action. 


Dated this 19th day of December, 1956. 


Burnira SHELTON MatrHEews 
United States District Judge 


39 Filed December 27, 1956 
Notice of Appeal 


| Notice is hereby given that Boyd S. Leedom, Abe Mur- 
dock, Philip Ray Rodgers, arid Stephen S. Bean, defendants 


herein, hereby appeal to the Court of Appeals for the Dis- 
trict of Columbia Circuit from the final judgment entered 
in this action on December 19, 1956. 


Marcen Mariet-PRevost 
Marcel Mallet-Prevost 
Assistant General Counsel 


Nationa, Lasor Reiations BoarD 
Attorney for Defendants 
December 26, 1956. ! 
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40 Filed December 27, 1956 


Designation of Contents of Record on Appeal 
The Defendants herein hereby designate, as the record 
on appeal to the Court of Appeals for the District of Colum- 
bia Circuit, the entire record of the proceedings before the 
District Court in this action ineluding the following: 
1. The complaint for injunction, dated July 10, 1956. 


2. Motion of defendants to dismiss the complaint or, in 
the alternative, for summary judgment, dated September 
11, 1956. 


3. Cross-motion of plaintiff for summary judgment, 
served on September 29, 1956. 


4. Minute entry of District Court denying defendants’ 
motion and granting plaintiff’s cross-motion. 


3. Findings of Fact and Conclusions of Law, entered by 


the District Court on December 19, 1956. 
6. Order entered by the District Court on December 19, 
1956, granting judgment for plaintiff. 


7. Defendants’ motion to drop Ivar H. Peterson as a 
party defendant, and the order of the District Court 
granting such motion. 


41 8. Notice of Appeal. 
9. This designation. 


Marce, Matiet-Prevosr 
Marcel Mallet-Prevost 
Assistant General Counsel 


Nationa Lasor Reiations Boarp 
Attorney for Defendants 
December 26, 1956. 
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STATEMENT OF QUESTION PRESENTED 


Whether the District Court, at the suit of an officer 
of a labor organization which has been certified by 
the Board in a representation proceeding under Sec- 
tion 9 of the National Labor Relations Act, as 
amended, has jurisdiction to review the validity of 
that certification. 


(I) 
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 Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


‘No. 13701 


Boyp S. LEEDOM, ET AL., INDIVIDUALLY AND aS CHAIR- 
MAN AND MEMBERS OF AND CONSTITUTING THE Na- 
TIONAL Labor RELATIONS BOARD, APPELLANTS 
aS v. 5 

Wim Kyne, INDIVIDUALLY AND AS PRESIDENT OF 

- Burrato SECTION, WESTINGHOUSE ENGINEERS AS- 

SOCIATION, ENGINEERS AND SCIENTISTS OF AMERICA, A 
VOLUNTARY UNINCORPORATED LABOR ORGANIZATION, 
APPELLEE 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
: COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United 
States District Court for the District of Columbia 
(J. A. 31-32)* denying appellants’ motion to dismiss 
the complaint or for summary judgment, and granting 
appellee’s cross-motion for summary judgment. The 
order of the District Court, which was stayed pending 
~The record i in this case has been printed as a joint appendix 
and is hereinafter designated as “J. A.” The relevant statutory 


provisions are set forth as an appendix to this brief, infra, pp. 
41-52. 


(1) 
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disposition of the appeal herein, directs the Board to 
set aside a certification issued to appellee’s union, 
following the usual representation proceedings under 
Section 9 of the National Labor Relations Act, as 


amended (61 Stat. 136, 29 U. S. C., 151 et seq., herein- © ~ 


after referred to as the Act). The jurisdiction of this 
Court is invoked under 28 U. 8S. C. 1291, 1292, 1294. 


STATEMENT OF THE CASE 


I. The Board representation proceeding 


' On October 15, 1955, appellee, the president of the 
Buffalo Section, Westinghouse Engineers Association, 
Engineers and Scientists of America (hereinafter 
ealled the Engineers Association), filed with the 
Regional Director of the Board for the Third Region 
a representation petition under Section 9 of the Act 


(J. A. 3-4, 11, 25-26). This petition sought an elec- 
tion for the purpose of obtaining certification by the 
Engineers Association as the exclusive bargaining 
agent for a unit of about 166 engineering employees 
in 5 job classifications, working at the Cheektowaga, 
New York plant of the Westinghouse Electric Cor- 
poration. The 5 classifications were engineer, engi- 
neer associate, engineer assistant, engineer senior and 
engineer fellow (J..A..3, 12-13, 25-26). At the hear- 
ing held on March 7 and 8, 1956, before a Board hear- 
ing offieer, the Engineers Association moved to amend 
the unit specified in its petition so as to include 5 
additional groups of enginéers ‘working at, the plant, 
totaling about 67 employees. The new groups were 
manufacturing engineer, manufacturing: :engineer 
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senior, plant layout engineer, methods engineer and 
purchasing engineer (J. A. 4, 13, 26). 
- The Buffalo Salaried Employees Association: (here- 
inafter called the Salaried Employees), which had 
been permitted to intervene,” agreed that the approxi- 
mately 233 employees whom the Engineers Associa- 
tion sought to represent were professional employees 
within the meaning of Section 2 (12) of the Act (J. 
A. 4, 11, 13, 26). It contended, however, that 5 other 
categories of employees, 14 in number, were similarly 
professional employees who should also be included in 
the professional unit. These 5 other categories were 
engineer order service, engineer test record, engineer 
eontact, order correspondent master, and safety in- 
spector (J. A. 4, 13, 26). The Engineers Association 
opposed the inclusion of these other categories in the 
unit on the ground that they were not professional 
employees (J. A. 13). 
- The Board, on the basis of the record adduced at 
the hearing, issued its decision on May 28, 1956, di- 
recting the holding of a representation election (J. A. 
4-5, 11-18, 26-28). The Board held, as the parties 
had stipulated, that the 166 employees named by the 
Engineers Association in its petition, as well as the 67 
other engineering employees it later sought to include 
in the proposed unit, were all professional employees 
within the meaning of Section 2 (12) of the Act 
(J. A. 4, 13, 26-27). The Board further held that 
none of the-5 categories of employees, 14 in number, 

2 The Salaried Employees had been certified by the Board in 
1946 as the representative for a combined unit consisting of two 
groups of professional employees and one group of salaried nen- 
professional employees (J. A. 18, n. 5). 

423380—57. 2 
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whom the incumbent Salaried Employees Association 
sought to include, were professional employees within 
Section 2 (12) (J. A. 45, 14-16, 27). However, the 
Board concluded that the nonprofessional employees 
occupying the 3 job classifications of engineer order 
service, engineer test record and engineer contact 
shared a “close community of employment interest’’ 
. with the professional engineers; * and that, since they 
constituted only 9 employees, their inclusion with the 
-233 professional employees would not ‘“‘destroy the 
‘predominantly professional character” of the unit 
‘proposed for the professional engineer employees 
ae: A. 5, 14-16, 27). 

~ In so deciding, the Board concluded that the provi- 
‘sions of Section 9 (b) (1) of the Act* did not require 
“it to afford the approximately 233 professional em- 
‘ployees a separate self-determination election to de- 
termine whether they desired to have the 9 non-pro- 


_ *In this connection, the Board noted that these employees had 
considerable engineering education and engineering experience, 
_were .occasionally transferred to the professional engineering 
categories, worked in the same general area and under common 
supervision with the professional engineers, collaborated and 
consulted with the professional engineers, and voted with the 
‘ professional engineers in the 1946 election (n. 2, supra; J. A. 
18-15, 16). On the other hand, in excluding the other employees 
“urged by the Salaried Employees, who were order correspondent 
"masters or safety inspectors, the Board noted that they did not 
share. this mutuality of employment interests, and were not in- 
cluded with the engineers in the 1946 election (J. A. 15-16). 
-' “* Insofar as relevant here, Section 9 (b) (1) provides: 
.. “Provided, that the Board shall not (1) decide that any unit is 
appropriate for [purposes of collective bargaining] if such unit 
‘Includes both professional ‘employees and employees who are not 
professional employees unless a majority of such professional ¢ em- 
“ ployees vote for inchusion 2 in such unit ;” , 
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fessional employees included in the same collective 
bargaining unit. As shown by the cases cited in its 
decision (J. A. 16, n. 7), it has consistently. been the 
Board’s view that this Section was designed merely 
to eover the situation where the professional employ- 
ees constitute the minority group in a proposed unit, 
anda self-determination election would thus be neces- 
sary to afford them an effective voice in selecting the 
bargaining representative. However, in the Board’s 
view, Congress did not intend the provisions of. this 
section to empower professional employees: to limit 
the scope of a unit where they constituted a clear ma- 
jority, as in the instant case, thereby depriving other 
employees with a close community of employment in- 
terests of the most suitable means of exercising their 
collective bargaining rights.* Thus, the Senate Re- 
port, explaining the objective of the provision which 
became Section 9 (b) (1), states that it was aimed at 

©The original Board decision on this point occurred shortly 
‘after Section 9 (b) (1) was added to the Act. Continental Motors 
Corp., 7% NLRB 345, 347-848. This decision has been uniformly 
followed since that time. Standard Oi Co., 107 NLRB 1524, 
1525-1596; Pacific Gas & Electric Co.; 98 NLRB No. 130; Miller 
Electric Co., 101 NLRB 1014, 1016; Potomac Electric Corp., 99 
NLRB 219; Federal Telecommumications Lab., Inc., 92 NURB 
1395, 1896-1899; Schwarze Laboratories, Inc., 89 NLRB 930, 931- 
932; Westinghouse Electric Corp., 89 NLRB 8, 29, 34; Boemg 
Airplane Co., 86 NLRB 368, 871; Squibb & Sons, 88 NLRB 792; 
Westinghouse Electric Corp., 80 NLRB 591, 594-595. . In 1948, 
Congress was apprised of the Board’s construction of Section 9 
(b) (1) of the Act, by Chairman Paul M. Herzog. See Joint 
Committee on Labor-Management Relations, Hearings (1948), 
80th Cong., 2d sess., pp. 1147-1148, Congress was also apprised 
of this construction in. 1949 and 1950. 13th Annual Report of 
the National Labor Relations Board, p. 40, n. 19; 14th Annual 
Report of the National Labor Relations Board, p. 38. 
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the Board’s past practice of “covering professional 
personnel into general units of production and main- 
tenance employees or general units of office and cleri- 
eal employees”, a practice which tended to obscure the 
special interests of the professionals since “‘their num- 
ber is always small in comparison with production or 
clerical employees”’ (1 Leg. Hist. of the Labor-Man- 
agement Relations Act, 1947 (Govt. Print. Off., 1948), 
p. 417).° 
Accordingly, the Board directed an election in the 
combined unit of the 233 professional employees and 
the 9 closely allied nonprofessional employees. The 
unit was described as follows (J. A. 5, 17-18; 27-28): 
All professional employees, including the cate- 
gories of engineer assistant, engineer associate, 
engineer, engineer senior, engineer fellow, man- 
ufacturing engineer, manufacturing engineer 
senior, plant layout engineer, methods engineer 
(formerly time and motion analyst), purchas- 
ing engineer, engineer order service, engineer 
test record, and engineer contact, but excluding 
the categories of machine designer, order cor- 
_ respondent master, and safety inspector, all 
other employees, puards, and supervisors as de- 
fined -in'the Act... 
The employees were afforded the choice of selecting 
the Engineers Association, the Salaried Employees 
Association, or neither, as their bargaining represent- 
ative (J. A. 5, 17-18, 28). 
"See also, 1 Lag. Hist. 62, 327, $40, 51; 2 Ley. Hist. 1077; Hear- 
ings before the Senate Committee on Labor and Public Welfare 
on S. 55, et al., 80th Cong., Ist sess., pp. 1702-1712. 
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On June 14, 1956,’ an election by secret ballot was 
conducted. among the employees in this unit (J. A. 6, 
19, 29). In the election, a majority of the employees 
designated the. Engineers Association as their col- 
lective bargaining representative; the Engineers As- 
sociation received 126 of the 228 votes cast (J. A. 6, 
21-22, 29). Thereafter, on June 21, 1956, the Engi- 
neers Association was. certified as the exclusive bar- 
gaining agent of the unit described in the Beard’s 
direction of election (J. A. 6, 19-20, 29). eee 


II. The instant suit 


On July 12, 1956, appellee, president of the union 
certified. by the Board, instituted the subject suit in 
the District Court. The gravamen of the complaint 
was. that the Board “exceeded the scope of [its] 
statutory authority” and “failed and refused to com- 
ply with Section 9 (b) (1) of [the] Act”? (J. A. 7-8), 
by determining that the unit here, composed of 233 
professional employees and the 9 nonprofessional em- 
ployees, was appropriate for the purpose of collective 
bargaining without first affording the professional 
engineering employees a separate election to deter- 
mine whether or not they desired to be included with 
the nonprofessional employees. 

In the prayer for relief, appellee requested a per- 
manent injunction (1) requiring the Board to set 

* Prior thereto, the Engineers Association filed a motion for 
reconsideration of the Board’s direction of election which was de- 
nied by the Board for the reason that all the contentions raised 


therein had been considered by the Board in its original decision 
(J. A. 5-6, 18, 28-29). 
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aside its decision and direction of election and the 
subsequent certification of the Engineers Association 
in a unit including the 9 nonprofessional employees, 
and (2) preventing the Board from reprocessing the 
Tepresentation-petition-except as provided by Seetion 
9 (b) (1) of the Act (J. A. 9). Appellants moved to 
dismiss the complaint or, in the alternative, for sum- 
- mary judgment in their favor, on the grounds that 
the Court was without jurisdiction of the subject 


= matter:and that the ‘complaint: failed:to:state a claim 


wirranting judicial relief. “Appellee thereafter filed a 
eross-motion for summary judgment in his favor 
G. A. 20-21, 23). 

~ On December 3, 1956, the District Court (Matthews, 
J. )..denied appellants’ motion and granted appellee’s 
motion for summary judgment (J. A. 23). The Court 
held. that.-it had jurisdiction to review the Board’s 
representation determination, that Section 9 (b) (1) 
of the Act was applicable here, and that the Board 
exceeded its statutory authority in failing to afford 
the professional employees involved the separate 
self-determination election provided for therein (J. A. 
30). The Court entered an order (J. A. 31-32), which 
directs the Board to set aside and vacate the prior 
election and certification in the instant case, and to 
further process the representation petition filed by 
the Engineers Association. At the same time, the 
order restrains the Board from finding a unit includ- 
ing both. professional employees and non-professional 
employees to be appropriate for purposes of collective 
bargaining without first affording the professional 
employees a self-determination election. 
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STATEMENT OF POINTS: 


his Wieck Clone Sereda netstat ates 
complaint on the ground that it lacked a 
over the subject matter of the action. 


SUMMARY OF ARGUMENT 
I 


Section 9 (d) of the Act affords appellee an ade- 
quate method of obtaining judicial review of its cen- 
tention that the Board’s representation determination 
violated Section 9 (b) (1). Under Section 9 (d), 
‘Board determinations in representation’ proceedings 
may he reviewed by the appropriate United States 
Court of Appeals, when they have become the basis 
for a “final order” of the Board issued in an unfair 
labor practice proceeding under Section 10. Thus, 
an employer seeking to test the validity of a represen- 
tation determination may, by refusing to bargain on 
the ‘basis of that determination, prompt the issuance 
of an unfair labor practice order; when that order is. 
brought before the Court of Appeals upon petition 
for review or enforcement as provided in Section 10 
(e) and (f), the validity of the challenged determina-: 
tion is ‘open to full judicial review. May Department 
Stores Co. v. N. L. R. B., 326 U. S. 376. Accordingly, 
the courts have repeatedly denied attempts by em- 
ployers to circumvent the statutory procedure, . by 
seeking direct review of the representation determi- 
nation in a federal district court. Norris, Ine. v 
N. E.R. B., 8 U.S. App. D. C. 106, 177 F. 2d 26. 

With the addition of Section 8 (b) (3) to the’ Act, 
a labor’ organization which has been :certified as an 
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exclusive bargaining representative, as appellee’s 
union. .was here, has recourse to the same statutory 
procedure. for obtaining review of the Board’s repre- 
sentation determination. Thus, by insisting upon bar- 
gaining with the Company solely on behalf of the 
professional employees, appellee’s union, the Engi- 
neers Association, would subject itself to a charge that 
it had failed to bargain with the Company in the 
unit certified by the Board; should the Board issue 
an order requiring the Engineers Association to bar- 
gain in the certified unit, the Engineers could obtain 
review of the certification under Sections 9 (d) and 
10 of. the Act, just as the employer could were he 
contesting the certification. Therefore, the district 
court should have dismissed the instant suit, requirmg 
the union to utilize the procedure explicitly provided 
in the Act. 
II 


| Assuming arguendo that appellee’s union could not 
obtain review of the Board certification under Sec- 
tion 9 (d) of the Act, the district court nevertheless 
lacked jurisdiction to review the Board’s action. It 
is settled law that Congress may, apart from constitu- 
tional questions, delegate to a tribunal the exclusive 
authority to make findings of fact and conelusions of 
law, without affording judicial review. We shall 
show that this was Congress’ intention respecting 
representation determinations under the Act. Before 
turning to this question, however, it should be noted 
that it has been left open by the Supreme Court and 
by this Court, to await ‘“‘a showing of unlawful action 
by the Board and resulting injury * * * by way of 
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departure from statutory requirements, or from those 
of due process.””? See Inland Empire District Coun- 
cil v. Mills, 325 U. S. 697, affirming on other grounds, 
79 U.S. App. D. C. 214, 144 F. 2d 539; DePratter v. 
Farmer, 98 U. S. App. D. C. 74, 232 F. 2d 74. Upon 
the assumption that judicial review is not available 
under the Act, and accepting the lower court’s holding 
that the Board’s representation determination did not 
eomply with Section 9 (b) (1) of the Act, the question 
of whether review of the determination may be had 
by independent suit in-the district court is presented 
here. 

A. The limited circumstances and the carefully pre- 
scribed manner for obtaining judicial review of repre- 
sentation proceedings under Section 9 (d) of the Act 
indicates that Congress meant to exclude all other 
avenues of review. This conclusion is reinforced by 
the legislative history of both the original and 
amended statutes. In 1935, when the original Na- 
tional Labor Relations Act was passed, two years 
later, and at the time of the 1947 amendments, Con- 
gress considered proposals which would have ex- 
panded court review of Board representation deter- 
minations, so as, inter alia, to provide a method of 
direct review for employees and labor organizations 
who were adversely affected by a Board representa- 
tion determination and could not obtain review pur- 
suant to Section 9 (d) of the Act. Congress, how- 
ever, rejected such proposals and decided to retain 
the limited review provided by Seetion 9 (d) because 
it believed that these broader proposals for review 
would result in dilatory tactics in representation cases, 
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thus frustrating the statute’s basie policy of pro- 
moting collective bargaining. 

B. This clear manifestation of Congress’ intent to 
preclude judicial review except in the manner speci- 
fied in Section 9 (d) of the Act has the effect of 
withdrawing from federal district courts any juris- 
diction, under their general equity powers, to review 
Board representation determinations, absent a sub- 
stantial constitutional question, which is not presented 
here. Precisely in point is the decision of the Su- 
preme Court in Swtchmen’s Union v. National Medi- 
ation Board, 320 U.S. 297, arising under the Railway 
Labor Act, where a labor organization sought to con- 
test a certification proceeding by the Mediation Board 
on the ground that it had acted erroneously as a mat- 
ter of law. After examination of the type of problem 
involved, the history of the statute, and the highly se- 
lective manner in which Congress provided for judicial 
review under the Railway Labor Act, the Supreme 
Court concluded that Congress intended to preclude ju- 
dicial review of representation proceedings, even though 
questions of law might be involved. The same type 
of problem here and the careful and precise manner 
in which Congress provided for judicial review under 
the National Labor Relations Act establish that Con- 
gress likewise intended to preclude judicial review 
of representation proceedings under this Act. In- 
deed, the case for preclusion of review under the 
National Labor Relations Act is even stronger in light 
of Congress’ rejection of proposals for direct review 
of such proceedings. 
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Accordingly, the courts have repeatedly declined to 
review, at the independent equity suit of labor organ- 
izations or employees, the action of the Board in de- 
ciding whether to process representation petitions, in 
conducting elections, defining appropriate units, and 
issuing certifications under Section 9 of the Act. This 
has been so even where it was alleged that the Board 
action violated a clear statutory provision or was 
otherwise beyond the Board’s statutory authority. 
See Fitzgerald v. Douds, 167 F. 2d 714 (C. A. 2); 
Madden v. Brotherhood, 147 F. 2d 439 (C. A. 4). 
Otherwise,- by merely casting the alleged injury in 
terms of an excess of statutory authority or erroneous 
application of law, virtually every Board determina- 
tion would be subjected to judicial review, thereby 
frustrating Congress’ objective of securing a prompt 
resolution of representation controversies. 

The conclusion that Congress intended to preclude 
district court review of Board action, notwithstanding 
the presence of statutory questions, does not conflict 
with the decisions of this Court in Farmer v. United 
Electrical Workers, 93 U. S. App. D. C. 178, 211 F. 
2d 36, certiorari denied, 347 U. S. 943 and Air Lines 
Dispatchers Association v. National Mediation Board, 
89 U. S. App. D. C. 24, 189 F. 2d 685, certiorari de- 
nied, 342 U. S. 849. The former ease, holding that the 
District Court had jurisdiction to enjoin a Board in- 
vestigation into the veracity of non-Communist affi- 
davits, which the Board had no authority to conduct, 
did not involve review of a particular representation 
determination but action wholly ‘‘preliminary” to any 
unfair labor practice case or representation proceed- 
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ing. Similarly, Air Lines Dispatchers, which upheld 
the jurisdiction of the district court to review the 
Mediation Board’s determination that it lacked power 
under the statute to entertain a particular representa- 
tion question, expressly distinguished the situation 
here, where the agency has undertaken to determine 
the question but Congress has made the validity of its 
determination ‘‘final and beyond the realm of judicial 
serutiny.”’ 
ARGUMENT 


The District Court lacked jurisdiction to review the Board’s 
representation determination at the instance of a union 
certified by the Board as an exclusive bargaining repre- 
sentative , 

INTRODUCTION 


In essence, the presence suit constitutes an attempt 
by a labor organization, certified by the Board as the 


exclusive bargaining representative for a unit of em- 
ployees under Section 9 of the Act, to obtain review 
of the Board’s unit determination in a federal district 
court, in the absence of any statutory provision spe- 
cifically permitting such direct review of Board rep- 
resentation proceedings. The District Court con- 
cluded that, as the complaint alleged that the Board 
had exceeded its statutory authority under Section 
9 (b) (1) of the Act, it had jurisdiction to review 
the Board’s determination. The District Court went 
on to hold that the Board erred in construing Section 
9 (b) (1) of the Act as inapplicable to the situation 
here, and that it thus exceeded its statutory authority 
by establishing a combined unit of professional em- 
ployees and nonprofessional employees without first 
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affording the former group the separate election spec- 
ified in Section 9 (b) (1). 

Without contesting, for purposes of this appeal, the 
District Court’s interpretation of Section 9 (b) (1) 
(but see, supra, pp. 5-6), we submit that it was with- 
out jurisdiction to review the Board’s representation 
determination in the instant case. In support of this 
contention we shall show that: (1) here, as in Norris, 
Inc. v. N. L. RB. B., 85 U. S. App. D. C. 106, 177 F. 2d 
26, the representation determination could have been 
reviewed by the Court of Appeals, through the normal 
statutory procedure expressly provided in Section 10 
(e) and (f) of the Act; and (2) im any event, Con- 
gress intended to preclude district court review of 
Board representation determinations even though, as 
here, a question of the Board’s statutory authority 
may be involved.* 

A. The Act’s court of appeals review procedure provides appellee with an 
adequate method of judicial review 

Under the Act, the sole method provided for ob- 
taining judicial review of a representation determina- 
tion made by the Board is through the avenue of an 
unfair labor practice proceeding. Thus, Section 9 (d) 
provides that wherever a representation determina- 
tion has become the basis of a Board unfair labor 
practice order, and that order is before the Court of 
Appeals for review or enforcement under Section 10 
(e) or (f),° the record of the underlying representa- 

® This issue was left open by the Supreme Court in Inland E'm- 
pire District Council v. Millis, 325 U. S. 697, 700, and also by this 
Court, as we read its decision in DePratter v. Farmer, 98 U. S. 
App. D. C. 74, 282 F. 2d 74 (pp. 22-28, infra). 


® These provisions provide. for review in the Court of Appeals 
of final orders of the Board issued in unfair labor practice pro- 


ceedings (see pp. 47-49, wnfra). 
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tion proceeding shall likewise be reviewable by that 
Court. In other words, by refusing to bargain on the 
ground that the Board’s representation determination 
is erroneous, one may prompt the issuance of an un- 
fair labor practice order, and, when that order is 
brought to the Court of Appeals upon a petition for 
review or enforcement, the validity of the represen- 
tation determination itself is open to full judicial 
review. May Department Stores Co. v. N. L. R. B., 
326 U.S. 376, 379, 385-386, 388 and cases cited. 
Accordingly, when an employer, who ean obviously 
utilize this procedure, sought to short-cut it and obtain 
direct review of a Board representation determination 
in the District Court, this Court held that the District 
Court was without jurisdiction to review such deter- 
mination. Norris, Inc. v. N. L. R. B:, 8 U.S. App. 
D. C. 106, 177 F. 2d 26. This Court stated (177 F. 
2d. at 27-28): 
The statute provides a clear course of action 
by which an employer can test the validity of 
an election of a bargaining representative for 
his employees. It provides that it shall be an 
unfair labor practice for an employer to refuse 
to bargain collectively with the representatives 
of his employees. It provides that whenever 
it is charged that any person is engaged in any 
unfair labor practice, the Board shall have 
_ power to issue a complaint, hold a hearing, 
make findings, and enter an order.’ It pro- 
_~ vides that the Board shall have power to peti- 
- fion a cireuit court of appeals of the United 
* (Section 8 (a) (3).] 4 
5 [Section 10 (b) and (c).] 
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States for enforcement of that order’ It 
further provides that any person aggrieved by 
the order of the Board may obtain a review of 
the order in a circuit court of appeals of the 
United States.” The statute further specifi- 
cally provides that when an order of the Board 
im such a proceeding is based in whole or in part 
upon facts certified following an investigation 
preliminary to an election, the certification and 
record of the investigation shall be included in 
the transcript required to be filed in the re- 
viewing court. Thus, it is clear that an em- 
ployer cannot be compelled to bargain with a 
person claiming to be the representative of his 
employees, until he has had a hearing before the 
Board upon a complaint, and a judicial review 
of the action of the Board, if he desires such 
review. 

It has repeatedly been held that an employer 
must follow the course thus laid down for him 
by the statute. 


* | Section 10 (e).] 

7 [Section 10 (f).] 

* [Section 9 (d).] 

°A. F. of L. v. Labor Board, 308 U. S. 401 * * * 
(1940) ; Inland Empire Council v. Millis, 325 U. S. 697 
*** (1945) ; May Stores Co. v. Labor Board, 326 U. S. 
376, 888 * * * (1945); Labor Board v. Falk Corp., 308 
U.S. 453, 459 * * * (1940). These cases dealt with the 
National Labor Relations Act before its amendment by 
the Labor Management Relations Act of 1947, but the 
statutory scheme of procedure for judicial review of 
Board action was not changed by the amendment. Ama- 
zon Cotton Mill Co. v. Textile Workers Union, 167 F. 2d 
183 (C. A. 4 1948); Amalgamated Assn., etc. v. Dixie 
Motor Coach Corp., 170 F. 2d 902, 907 (C. A. 8 1948). 
Switchmen’s Union v. Mediation Board, 320 U. S. 297 
* * * (1943), dealt with another statute, but the principle 
applies in the case at bar. 
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Accord: Volney Felt Mills, Inc. v. LeBus, 196 F. 
2d 497 (C. A. 5); DuPont v. Boland, 85 F. 2d 12 (C. 
A. 2). As the Supreme Court stated in an analogous 
situation: ‘Since the procedure before the Board is 
appropriate and the judicial review so provided is 
adequate, Congress had power to vest exclusive juris- 
diction in the Board and the Circuit Court of Ap- 
peals.”” Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41, 50; see also Newport News Shipbuilding & 
Drydock Co. v. Schauffler, 303 U. S. 54, 57-58. 

With the addition to the Act of Section 8 (b) (8), 
a labor organization which has been certified as a 
bargaining representative, as was appellee’s union, 
has available the same procedure for obtaining re- 
view of the certification as is available to the em- 
ployer. That is, just as Section 8 (a) (5) makes it 
an unfair labor practice for an employer to refuse to 
bargain with the union which is the representative 
of his employees, Section 8 (b) (3) makes it an un- 
fair labor practice for that union to refuse to bargain 
with the employer. Accordingly, the Engineers As- 
sociation, contending that the Board’s certification of 
a combined unit of professional and nonprofessional 
employees was erroneous, may insist that Westing- 
house bargain with it solely on behalf of the profes- 
sional employees. The Engineers Association would 
thus subject itself to a charge, filed either by the em- 
ployer or the nonprofessional employees in the unit, 
that it had refused to bargain as required by Section 
8 (b) (3), and, should the Board so find and issue 
an order requiring the Engineers Association to bar- 
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gain for all of the employees in the certified unit, the 
Engineers Association could obtain review of that or- 
der and the underlying certification in the Court 
of Appeals, pursuant to Sections 9 (d) and 10 (e) 
and (f) of the Act, just as the employer could if he 
were contesting the certification. See Douds v. In- 
ternational Longshoremen’s Association, 147 F. Supp. 
103, 109, 110-112 (S. D. N. Y.), affirmed, 39 LRRM 
2388, 2391, C. A. 2, February 4, 1957).* 

The situation here—where the complainant is the 
union which is the recipient of a certification—is dif- 
ferent from that in the other cases (discussed pp. 
33-35, infra) where labor organizations or employees 
have sought to obtain review of Board representation 
determinations by equity suits in the federal district 


# In this case a complaint had issued alleging that the certified 
union was refusing to bargain in violation of Section 8 (b) (3), by 
insisting on a unit different from that covered by the certification. 
The refusal having resulted in a strike of national importance, 
the Board’s Regional Director instituted suit in the federal dis- 
trict court for temporary injunctive relief, pursuant to Section 
10 (j) of the Act which authorizes such relief pending final Board 
decision, upon a showing of reasonable cause to believe that an 
unfair labor practice has been committed. One of the union’s 
defenses to the suit was that the certification was unlawful, which 
defense the District Court rejected on the ground that, under the 
scheme of the Act, review of the certification would have to wait 
until the Board had issued its final unfair labor practice order 
and that order was before the Court of Appeals under Section 
10 (e) and (f). The District Court went on to find reasonable 
cause to believe that a violation of Section 8 (b) (3) had been 
committed by the union and granted the injunctive relief sought 
by the Regional Director. The District Court’s action was 
sustained by the Second Circuit. 
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courts. In all of those cases, the party bringing suit 
had either lost or was otherwise unable to obtain cer- 
tification rights, and thus was not in a position, by 
refusing to bargain, to open up the statutory pro- 
cedure described above. Nor is the adequacy of this 
procedure here diminished by the fact that, even if 
the Engineers Association were to refuse to bargain 
for purposes of testing the certification, there is no 
certainty that an unfair labor practice order would re- 
sult because no one may file the charge required to 
start an unfair labor practice proceeding. This risk 
does not seem significant here in the light of the clear 
prejudice to the interests of the 9 nonprofessionals in 
the unit which would result from the union’s refusal 
to bargain. In any event, a similar risk exists in the 
case of the employer who refuses to bargain in order 
to test a certification, for the union may elect to com- 
pel bargaining through a strike rather than through 
Board processes; since the possibility that a charge 
may not be filed does not make the statutory road 
inadequate for the employer, it should not do so for the 
labor organization. 

In sum, the statutory provisions set forth in Sec- 
tion 9 (d) of the Act provides appellee’s union with 
an adequate method of obtaining judicial review in 
the Court of Appeals of the Board’s representation 
determination. For this reason, we submit that the 
district court should have dismissed the complaint and 
left the union to utilize such explicit statutory reme- 
dies. As the Court of Appeals for the Fifth Circuit 
observed with respect to a similar attempt to shorten 
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the statutory procedure by an employer, appellee “is 
not, as it claims, standing remediless, its constitutional 
rights invaded and taken away without affording it a 
judicial hearing. Its day in court will come, and 
soon, if it presses its available remedies. For that 
day it must, as all other similarly situated must, wait 
with such fortitude and patience as it can muster.”’ 
Volney Felt Mills, Inc. v. LeBus, 196 F. 2d 497, 498 
(C. A. 5). 

B. Even if appellee could not obtain review pursuant to the statutory pro- 


cedure, the District Court lacks jurisdiction to review the instant 
representation determination 


Even assuming, contrary to the foregoing discus- 
sion, that appellee’s union could not obtain review 
of the Board certification in the Court of Appeals 
pursuant to the statutory procedure, we submit that 
the District Court was nevertheless without juris- 


diction to review the Board action. ‘All econstitu- 
tional questions aside, it is for Congress to determine 
how the rights which it creates shall be enforced.” 
Switchmen’s Union v. National Mediation Board, 320 
U. S. 297, 301. That is, respecting the rights which 
it creates, Congress may delegate to an executive of- 
ficer or administrative agency the exclusive authority 
to make findings of fact and conclusions of law, 
without affording any judicial review, even with 
respect to questions of law. We believe that Con- 
gress manifested a similar intent with respect to 
Board representation determinations, i. e. making 
the Board’s determination final except in the limited 
situation where it has become the basis of an unfair 
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labor practice order and that order is before the 
Court of Appeals under Section 10 (e) or (£).7 
Before setting forth the basis for our contention, the 
history of this issue should be noted. This Court was 
first confronted with the problem in BPeilly v. Millis, 
79 U. S. App. D. C. 214, 144 F. 2d 259, certiorari 
denied, 325 U. S. 879, wherein certain employees con- 
testing a Board certification brought an equity suit in 
the District Court to have it set aside. This Court sus- 
tained the lower court’s dismissal of the complaint, 
relying, inter alia, on the Supreme Court’s decision in 
the Switchmen’s case (discussed pp. 29-32, infra), 
which interpreted the analogous statutory scheme of 
the Railway Labor Act as manifesting Congress’ intent 
to permit judicial review only to the extent provided 
for by the statute. The Court adhered to this view in 
Mills v. Inland Empire, 79 U. S. App. D. C. 214, 144 
¥. 2d 539 (C. A. D. C.), which arose shortly there- 
after, holding that the District Court lacked jurisdic- 
tion to review, at the suit of the unions which had lost 
the representation election, a Board certification al- 
legedly issued without complying with the hearing 
requirements of the Act. The Inland Empire case 
then went to the Supreme Court, which, finding that 
there was no showing that the Board had acted unlaw- 
fully, affirmed without reaching the jurisdictional 
question. Inland Empire District Council v. Mills, 
325 U. S. 697. The Supreme Court stated, as it had 
+ In this situation, moreover, it is recognized that the scope 
of review of the representation determination is narrow. See 


Mueller Brass Co. v. N. L. R. B., 86 U. S. App. D. C. 153, 180 
F. 2d 402, 404-405 (C. A. D. C.). 
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done once before,” that the question of whether the 
“*Act has excluded judicial review of certification un- 
der §9 (¢) by an independent suit brought under 
§ 24 of the Judicial Code” should not be decided “in 
the absence of some showing that the Board has acted 
unlawfully” (325 U. S. at 699-700). Accordingly, 
when this Court was again confronted with the prob- 
lem in DePratter v. Farmer, 98 U.S. App. D. C. 74, 
232 F. 2d 74, it followed the procedure of the Supreme 
Court, sustaining the District Court’s finding of lack 
of jurisdiction on the ground that the unit defined by 
the Board was within its discretion under the Act.* 
This Court stated (232 F. 2d at 76) : 
Before we can decide whether these proceed- 
ings are reviewable in an original equity suit 
in the District Court, there must be a showing 
“fof unlawful action by the Board and resulting 
injury * * * by way of departure from statu- 
tory requirements, or from those of due proc- 
ess.” Inland Empire District Council v. Millis, 
329 U. S. 697, 700 (1945). We think no such 
showing has been made here * * *. 

On the assumption, which we make in this section, 
that the Act’s review procedures afford appellee’s 
union no means of obtaining review of the Board’s 
certification, and accepting for purposes of this ap- 
peal the District Court’s holding that the Board erred 

2 A. F. of L.v.N.L.R.B-, 808 U.S. 401, 412. 

43 This was a suit in the District Court by certain em 
seeking to set aside a certification on the ground that the Board 
had arbitrarily excluded them from the bargaining unit, and 
thus had improperly denied them the right to vote against the 
certification. 
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in not applying Section 9 (b) (1) (see p. 15, supra), 
the jurisdictional question reserved by the Supreme 
Court in Inland Empire and by this Court in DePrat- 
ter must now be decided. We shall show why we 
believe that this Court should adhere to its original 
view of the question (p. 22, supra), and conclude 
that the District Court is without jurisdiction to re- 
view the instant Board representation determination. 


Se ares ra a a a epee er 
have permitted direct review of representation determinations 


We have pointed out (pp. 15-21, supra) that the 
Act, although providing for judicial review of Board 
orders, provides for review of a representation de- 
termination in only the circumstance specified in Sec- 
tion 9 (d). ‘‘In such a case the specification of one 
remedy normally excludes another.” Swittchmen’s 
Union v. National Mediation Board, 320 U. S. at 301. 
The legislative history of both the original and 
amended Acts confirms this conclusion. It demon- 
strates that Congress considered and deliberately re- 
jected any broader review of representation determi- 
nations because of its belief that this would result 
in dilatory tactics in representation proceedings, 
thereby frustrating the Act’s basie policy of promot- 
ing collective bargaining. 

Thus, the Senate Report on the Wagner Act ex-: 
plams that the provision for review of representa- 
tion. determination set forth. in Section 9 (d) was: 
limited in order to avoid the situation under Public 
Resolution 44,“ where— 

“This resolution created the first National Labor Relations 


Board, for the purpose of implementing Section 7 (a) of the 
National Industrial Recovery Act. See 48 Stat. 198, 1188. 
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any attempt by the Government to conduct an 
election of representatives may be contested 
ab initio in the Courts, although such election is 
in reality merely a preliminary determination 
of fact. This means that the Government can 
be delayed indefinitely before it takes the first 
step toward industrial peace. After almost a 
year not a single case, in which a company has 
chosen to contest an election order of the 
Board, has reached decision in any circuit 
court of appeals.” 


Similarly, the House Report explained that the un- 
limited reviewability of election orders under Public 
Resolution 44— 





has been productive of a large measure of in- 
dustrial strife. When an employee organiza- 
tion has built up its membership to a point 
where it is entitled to be recognized as the rep- 


resentative of the employees for collective bar- 
gaining, * * * the union, unless an election 
ean promptly be held * * *, runs the risk of 
impairment of strength by attrition and delay 
while the case is dragging on through the 
courts, or else is forced to call a strike to 
achieve recognition by its own economic 
power * * *.* 

In 1937, Congress was asked to reconsider the ques- 
tion of judicial review of Board representation deter- 
minations. As a compromise between the Public 
Resolution 44 procedure of permitting review at the 

%*S. Rep. No. 578, 74th Cong., 1st sess. pp. 5-6, in 2 Leg 
Hist. of the National Labor Relations Act, 1935 (G. P. O., 
1949), p. 2305. 


%* A. Rep. No. 1147, 74th Cong., tet meets 7, 2 Leg. Hist. 
NLRA, 1935, p. 3053. 
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election stage of a representation proceeding and the 
Section 9 (d) procedure of permitting a representa- 
tion determination to be reviewed only when it became 
the basis of an unfair labor practice order, it was pro- 
posed that the Act be amended so as to permit the 
representation proceeding to be reviewed in the Court 
of Appeals as soon as it reached the post-election stage 
of a certification. The Board noted that even this 
proposal presented serious problems: 


Proceedings for review of a Board’s certifica- 
tion would require from 6 months to a year in 
the circuit court of appeals. Thereafter the 
losing party would have 3 months in which to 
apply for certiorari to the Supreme Court, and 
if certiorari were granted, several more months 
would pass before final decision could be 
rendered. * * * All in all, it can be conserva- 
tively estimated that, on the average, it would 
take a year to obtain review of a. Board 
certification. 

Meanwhile, what is happening to the em- 
ployees who wish to bargain collectively? If 
the circuit court of appeals, in order to protect 
the petitioning labor organization, stays further 
action by the employer pending review, there 
ean be no collective bargaining in the plant at 
all durmg that period. If the court stays 
further action by the Board, then the employees 
have no recourse, except industrial warfare, 
against a refusal to bargain by the employer. 
If the employer is willing to bargain with the 
certified union and is permitted to do so by the 
reviewing court, the rights of the rival union. 
may meanwhile be prejudiced to the same ex- 
tent as if review had not been sought, either by 





7 - 
the loss of membership likely to follow the sign- 
ing of an agreement with the certified union or 
possibly by an agreement forcing all its mem- 
bers into the certified union. Thus, either col- 
lective bargaining i is suspended entirely during 
court review, or the labor organization seeing 
review incurs most of the disadvantages that 
would have accrued to it without review. 

Further, when the decision of the reviewing 
court comes, and the Board’s certification is 
sustained or set aside, such a long period of time 
has elapsed that the certification is out of date 
and futile. At the end of the year required for 
the review the organization certified may or may 
not represent the majority. This can only be 
determined by a new representation proceed- 
ing and a new certification, which in turn is 
subject to review.” 

Concluding that these considerations outweighed the 

advantages of liberalizing review of representation 

determinations, Congress rejected the proposed amend- 
ment and declined to change the limited review pro- 

vision of Section 9 (d). 

The problem was again considered by Congress in 
1947, when it enacted the Taft-Hartley amendments 
to the Act. Section 10 (£) of the House amendments, 
_ following the 1937 proposal, provided for direct re- 
view by the Courts of Appeals of Board certifica- 
tions (H. Rep. No. 245, 80th Cong., Ist sess., 59-60, 
1 1 Legislative History of the Labor Management Rela- 


= ” 3? Hearings Before the Senate Labor Committee on S. 1000, 
ez al., 76th Cong., 1st sess., pp. 584-585. See also the testimony 
of Board General Counsel Fahy, Jd. at 460-463, quoted in 
Madden v. Brotherhood, 147 F. 2d 489, 448-444 (C. A. 4). 
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tions Act, 1947 (G. P. ., 1948), pp. 199-200, 350- 
301). In explanation of this proposal, the House 
report stated (Id. at 43, 1 Leg. Hist. 334): 


The present act permits appeals from certi- 
fications by the Board only by employers, and 
then only through cumbersome proceedings that 
always involve risk of strike and of a finding 
that, by following the only course by which 
he could appeal, the employer committed an 
unfair labor practice, no matter how much in 
good faith he doubted the validity of the certi- 
fication. This procedure is unfair to everyone; 
the union that wins, which frequently must 
wait for many months to exercise its rights; the 
union that loses, which has no appeal at all 
no matter how wrong the certification may be; 
the employees, who also have no appeal; and 
the employer, for whom an appeal involves 


grave risks. The bill permits any person in- 
terested to appeal from a certification, as from 
a final order of the Board. 


Opponents argued, however, that to permit direct 
review of Board certifications would have serious 
adverse consequences on collective bargaining, by 
tending to encourage litigation at the certification 
stage of Board proceedings. See H. Min. Rept. No. 
245, 80th Cong., Ist sess., p. 94, 1 Leg. Hist. 385. In 
conference, this provision was eliminated, and it was 
decided to retain the limited review provided in Sec- 
tion 9 (d) of the original Act. H. Cong. Rept. No. 
010, 80th Cong., Ist sess., pp. 56-57, 1 Leg. Hist. 
560-961. Senator Taft explained the reason for this 
decision as follows (93 Cong. Ree. 6444, 2 Leg. Hist. 
1542) : 
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Subsection 9 (d) of the conference agreement 
conforms to the Senate amendment. The 
House Bill contained a provision which would 
have permitted judicial review of certifications 
even before the entry of an unfair labor prac- 
tice order. In receding on their insistence on 
this provision, the House yielded to the view 
of the Senate conferees that such provision 
would permit dilatory tactics in representation 
proceedings. 

2. This clear manifestation of Congress’ intent would preclude the federal 
district courts from exercising a reviewing jurisdiction over Board rep- 
resentation determinations, even though it may be alleged that the Board 
has acted unlawfully 

This clear manifestation of Congress’ intent to pre- 
clude federal review of Board representation deter- 
minations except to the limited extent permitted by 
Section 9 (d), we submit, has the effect of withdraw- 
ing from federal district courts any jurisdiction 
which they might otherwise have, under their general 
equity powers, to review Board representation de- 
terminations, except where a substantial constitu- 
tional question is presented. The decision of the 
Supreme Court in Switchmen’s Union v. National 
Medtation Board, 320 U.S. 297 (referred to pp. 21-22, 
supra) is precisely in point. 

That case arose out of a certification proceeding 
under Section 2, Ninth of the Railway Labor Act, a 
provision analagous to Section 9 of the National 
Labor Relations Act. A labor organization aggrieved 
by the Mediation Board’s certification of another 
labor organization filed suit in a federal district court 
to have the certification set aside, alleging jurisdic- 
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tion under 28 U. S. C. § 41 (8) (now § 1337).% The 
Mediation Board had certified the rival labor organ- 
ization as the representative of all the yardmen for 
the entire railroad system, including the yardmen 
employed at certain yards whom plaintiff sought to 
represent as a separate “craft or class’’ within the 
meaning of Section 2, Fourth of the Railway Labor 
Act (320 U. S. at 299, 300-301). Plaintiff contended 
that the Mediation Board had acted erroneously as a 
matter of law, in that Section 2, Fourth required the 
Board to treat these employees as a “craft or class,” 
and thus they had the “‘right’’ to select a representa- 
tive by a separate election in their own craft or class 
(Zbid.). ae 

The Supreme Court, after reference to the type of 
problem involved,” the history of the statute, and the 
selective manner in which Congress had provided for 
judicial review of other administrative action under 
the Railway Labor Act, concluded that the Con- 
gressional intent as to representation disputes was 
plain—“‘the dispute was to reach its last terminal 
point when the administrative finding was made,’” 
and there “‘was to be no dragging out of the contro- 


* The Railway Labor Act, like the National Labor Relations 
Act contains no provision expressly authorizing judicial review 
of certifications issued by the Mediation Board though, like the 
latter Act, it contains express statutory provisions for judicial 
review of other types of administrative actions, e. g., Sections 
3, First (p) and Section 9, Third (a). 

*In this connection, the Supreme Court observed that the 
certification proceeding is essentially a fact-finding investiga- 
tion which, unlike an order involving commands or prohibitions, 
merely establishes that a majority of the employees in a given 
bargaining unit desire a particular representative as their bar- 
gaining agent. 320 U.S. at 304. 
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versy into other tribunals of law’’ (320 U. S. at 305). 

The Court recognized that, if “‘the absence of juris- 

diction of the federal courts meant a sacrifice or’ 

obliteration of a right which Congress had created, 

the inference would be strong that Congress intended 

the statutory provisions governing the general juris- 

diction of those courts to control’’ (Id. at 300). How- 

ever, insofar as the “‘right’”’ of the majority of any 

eraft or class of employees to determine their repre- 

sentative was concerned, the Court noted that this 

right was “protected by §2 Ninth which gives the 

Mediation Board the power to resolve controversies 

concerning it and as an incident thereto to determine 

what is the appropriate craft or class in which the 

election should be held’? (Zd., at 301). Im these 
circumstances (Ibid.) : 

A review by the federal district court of the 

Board’s determination is not necessary to pre- 

serve or protect that “‘right.’’ Congress for 

reasons of its own decided upon the method for 

the protection of the “‘right”’ which it created. 

It selected the precise machinery and fashioned 

the tool which it deemed suited to that end. 

- Whether the imposition of judicial review on 

top of the Mediation Board’s administrative 

determination would strengthen that protection 

is a considerable question.* All constitutional 

issues aside, it is for Congress to determine how 

the rights which it creates shall be enforced. 

[Citation.] In such a case the specification of 

one remedy normally excludes another. [Em- 

phasis added.] 
2 Even courts have been known to make rulings thought 


by counsel to beerroneous. Crane v. Hahlo, 258 U.S. 142, 
148. 
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Moreover, the Court added (Id., at 303): 


The fact that the certification of the Media- 
tion Board is conclusive is of course no ground 
for judicial review. [Citation.] Congress has 
long delegated to executive officers or executive 
agencies the determination of complicated ques- 
tions of fact and of law. And where no ju- 
dicial review was provided by Congress this 
Court has often refused to furnish one even 
where questions of law might be involved. 
[Citations.] We need not determine the full 
reach of that rule. [Citations.] But its appli- 
cation here is most appropriate by reason of 

| the pattern of this Act. [Emphasis added.] ” 

This same reasoning applies with equal force to fed- 
eral district court review of representation determina- 
tions under the National Labor Relations Act. For, 
like the Railway Labor Act, the National Labor Rela- 
tions Act contains no general provisions for judicial 
review of Board orders or determinations, but care- 
fully delimits the type of order which may be reviewed 
in the courts and precisely defines the tribunal for 
review. See Sections 10 (e), (f), (j) and (1) of the 
Act. Again, like the function of the Mediation Board 
under the Railway Labor Act, the duties of the Labor 
Board in representation proceedings are essentially 

In his dissenting opinion; Mr. Justice Reed stated (320 
U. S. at 321): 

“By requiring a plain sanction for a judicial remedy, the 
court authorizes the Mediation Board to determine not only 
questions judicially found to be committed to its discretion, 
as in Gray v. Powell [314 U. S. 402], but the statutory limits 
of its own powers as well.” [Emphasis supplied.] 
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fact-finding investigations to ascertain the desires of a 
majority of the employees in a given bargaining unit, 
not “involving the definite commands and prohibi- 
tions’? which are ‘‘a proper subject of judicial re- 
view.” Madden v. Brotherhood, 147 F. 2d 439, 445 
(C. A. 4). See also N. L. R. B. v. Falk Corp., 308 
U. S. 453, 459. Indeed, the case for preelusion of 
such review is even stronger under this Act, for the 
Railway Labor Act did not have the history (supra, 
pp. 24-29) present here, showing that Congress specifi- 
eally considered and rejected proposals to permit 
direct review of representation determinations.” Ac- 
cordingly, at least absent a substantial constitutional 
question, the courts have repeatedly declined to re- 
view, at the independent equity suit of labor organiza- 
tions or of employees, the action of the National Labor 
Relations Board in deciding whether to act on a repre- 
sentation petition, in conducting elections, defining 
appropriate units, or issuing certifications, under See- 
tion 9 of the National Labor Relations Act. See the 
earlier decisions of this Court discussed pp. 22-23, 
supra; Fitzgerald v. Douds, 167 F. 2d 714 (C. A. 2); 
Fay v. Douds, 172 F. 2d 720 (C. A. 2); International 
Union, Local No. 148. v. International Union, Local 

* The relevance of the Switchmen’s case is not diminished, 
we submit, by the circumstance that the Supreme Court failed 
to apply it in the subsequent Inland Empire case (p. 22, supra). 
As noted, the Court did not reach the jurisdictional issue in the 
latter case because it found that the Board had not acted un- 
lawfully. Therefore, the Court had no occasion to consider 


whether Switchmen’s was semen to the National Labor 
Relations Act. 
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No. 2, 173 F. 24 557 (C. A. 8); Madden v. Brother- 
hood, 147 F. 2d 439 (C. A. 4); White v. Herzog, 80 F. 
Supp. 407 (D. D. C.); Housewright v. Hull, 104 F. 
Supp. 234 (D. Ohio) ; Mechanics Educational Society 
v. Schauffler, 103 F. Supp. 130 (D. Penn.). 

‘This has been so even where, as here, it was alleged 
that the Board action violated a clear statutory pro- 
vision or was otherwise beyond the Board’s statutory 
authority. Thus, in Fitzgerald v. Douds, 167 F. 2d 
714 (C. A. 2), the plaintiff labor organization sought 
to enjoin the Board from holding a representation 
hearing on the ground that such hearing would violate 
the provisions of Section 103 of the Labor Manage- 
ment Relations Act, 1947, and that the Board had 
therefore exceeded the scope of its statutory author- 
ity. The Court affirmed the judgment of the lower 
eourt dismissing the complaint for lack of jurisdic- 
tion for the reason, among others, that ‘‘Congress has 
dealt in Section 9 (d) with reviews of certification 
and ‘decertification,? and has provided therein the 
only relief it means to grant on that subject” (167 
F, 2d at 716). Similarly, in Madden v. Brotherhood, 
147 F. 2d 489 (C. A. 4), a district court granted an 
injunction to restrain the holding of an election, at 
the instance of a labor organization excluded from 
the ballot because it was “company dominated,’”’ on 
the ground that the Board was “without power to 
investigate the question of company domination’’ in 
2 representation proceeding (147 F. 2d at 440). On 
appeal, the Fourth Circuit reversed on the authority 
of Switchmen’s ease, supra, holding that the district 
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court was without jurisdiction to entertain the suit. 
The Fourth Circuit noted that, to enjoin the action 
of the Board on such ground, is “‘to reverse the 
Board’s decision for error of law; and it is perfectly 
clear * * * that such power of review has not been 
conferred on the courts”? (147 F. 2d at 442). 

In other words, the cases holding that the district 
court lacks jurisdiction to review a Board representa- 
tion determination do not distinguish between one 
which is alleged to violate a specific statutory provi- 
sion, and one which is merely asserted to be arbitrary 
or an unlawful exercise of the Board’s discretion. 
We believe that this is proper because Congress, in 
precluding direct review of Board action in repre- 
sentation cases, made no such distinction. Nor would 
a distinction of this nature be consistent with its 
purpose in foreclosing direct review. Congress lim- 
ited judicial review of representation determinations 
because of its conclusion that it is better to suffer dis- 
satisfaction with some representation determinations 
than to have each one bound up in long-drawn-out 
litigation which could frustrate the statute’s objective 
of fostering. collective bargaining. Direct judicial 
review of Board representation determinations in- 
volving the application of statutory rules affects the 
length of time in finally resolvmg such cases, and 
thus nullifies Congress’ objective, no less than direct 
review of other Board determinations in representa- 
tion proceedings. And if the mere allegation by a 
labor organization that the Board has deprived it of a 
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statutory right™ or has otherwise violated the man- 
date of the statute were sufficient to vest jurisdiction 
in the district courts over representation cases, this 
would not merely open the door to the relatively clear- 
cut issue involved here, but would also permit review 
of a myriad of statutory questions, both: procedural 
and substantive (cf. the questions presented in the 
cases cited pp. 33-34, supra). Indeed, since the Board 
clearly has no statutory authority to act in an arbi- 
trary and capricious manner, virtually every Board 
determination in a representation proceeding could 
be cast in terms of an alleged excess of statutory au- 
thority, thereby completely circumventing Congress’ 
intention to limit the reviewability of such proceedings. 

The conclusion that Congress intended to preclude 
district court review of Board action in representative 
proceedings under Section 9 of the Act, even though 
questions of law may be presented, does not conflict 
with this Court’s decision in Farmer v. United Elec- 
trical Workers, 93 U. S. App. D. C., 178, 211 F. 2d 36, 
certiorari denied, 347 U. S. 943, and Air Line Dis- 
patchers Assoc. v. National Mediation Board, 89 U.S. 
App. D. €. 24, 189 F. 2d 685, certiorari denied, 342 

* The statement in the Switchmen’s case that a preclusion. of 
judicial review would not be presumed if it meant the oblitera- 
tion of a right which Congress created (p. 31, supra) does not 
have reference to the situation here, where the “denial” results 
from the administrative agency’s erroneous interpretation of the 
statute; it refers only to the situation where there is no tribu- 
nal, administrative or otherwise, even to apply the statute. 
For, as the Court went on to indicate (tb2d.), where Congress 
has set up an administrative tribunal for resolving representa- 
tion questions, its action alone may be regarded as adequate 
protection for the rights conferred by the statute. 





37 


U.S. 849. In United Electrical, this Court held that 
the District Court had jurisdiction under its general 
equity powers to enjoin a Board administrative in- 
vestigation into the veracity of non-Communist affi- 
davits filed by certain union officers, upon finding that 
such investigation was beyond the Board’s statutory 
authority. This did not involve review of a particular 
Board representation determination, but rather action 
which, as the Court observed, was wholly “prelim- 
mary’” to any unfair labor practice case or repre- 
sentation proceeding (211 F. 2d at 40), i. e., pending 
the outeome of this investigation, the Board was 
refusing to process any representation petition or 
charge initiated by these labor organizations. The 
considerations which led Congress to preclude direct 
review of a Board representation determination are 
not applicable to an across-the-board inquiry of this 
type which does not directly involve the decision of 
any representation question.*~ Hence, the fact that 
this Court found that there was no bar to the exercise 
by the district court of its traditional equity powers 
in the United Electrical situation does not compel the 
same conclusion in. the situation here, where the 
considerations deemed significant by Congress clearly 
apply. 

Atr Line Dispatchers, supra, arising under the Rail- 
way Labor Act, is similarly inapposite. There, a 
group. of employees instituted an: action in. the dis- 

*In contending in United Electrical that the district court 
lacked jurisdiction on the authority of the typical representa- 


tion: cases previously discussed (pp. 33-34, supra), the Board 
overlooked the significance of this distinction. 
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trict court seeking to compel the Mediation Board to 

reverse its decision that it had no authority to deter- 

mine a representation question involving an employer 

operating wholly outside the continental limits of the 

United States, where the plaintiffs were employed. 

In holding that the district court had jurisdiction to 

review this decision notwithstanding the general pre- 

elusion of such jurisdiction recognized in the Swrtch- 

men’s ease, this Court, quoting from Order of Ratlroad 

Conductors v. Swan, 329 U. S. 520, stated (189 F.. 24. 
at 689) : 

| Although the Railway Labor Act does not 

provide for judicial determination of an un- 

reconcilable conflict of jurisdiction between two 

Adjustment Boards set up under the Act, the 

Supreme Court, holding the Switchmen’s and 

companion cases not to apply, said as to such 

a situation: “We are dealing here with some- 

thing quite different from an administrative 

determination which Congress has made final 

and beyond the realm of judicial scrutiny. We 

are dealing with a jurisdictional frustration on. 

an administrative level, making impossible the 

issuance of administrative orders which Con- 

gress explicitly has opened to review by the 

courts.’ Until that basic jurisdictional con- 

troversy is settled, the procedure contemplated 

by 3 of the Railway Labor Act remains a dead 

letter so far as yardmasters are concerned and 

the statutory rights of such persons becomes 

atrophied. A declaratory judgment action is. 

therefore appropriate to remove such an ad- 


The Act does provide explicitly for court review of 
certain determinations of Adjustment Boards. 
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ministrative stagnation.’”’ (329 U..S. at page 
- 524, 67 S. Ct. at page 407.) [Emphasis added. ] 
Thus, Atr Line Dispatchers, although sanctioning re- 
view of questions relating to the scope of the statute 
where the agency has failed to take any action, ex- 
pressly distinguishes the situation here, where the 
‘agency. has. exercised its powers and the question is 
merely whether it has complied with all of the stat- 
utory requirements in doing so.’ The latter involves 
‘‘an administrative determination which Congress has 
made final and beyond the realm of judicial scrutiny”’ 
(Atr Inne Dispatchers, supra). 

In sum, even if, as appellee contends, the Board has 
erred in determining the bargaining unit here with- 
out according it the self-determination election speci- 
fied in Section 9 (b) (1) of the Act, we submit the 
district court lacked jurisdiction to review the Board’s 


representation determination.” 


CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court should be 


* Because of Congress’ manifest intention to preclude judicial 
review except as provided for in the Act, it also follows that 
Section 10 of the Administrative Procedure Act (60 Stat. 237, 
5 U. S. C., Sec. 1009) does not provide appellee with an inde- 
pendent basis for the instant suit. Section 10 of the A. P. A. 
is expressly made inapplicable to “(1) statutes [which] pre- 
clude judicial review or (2) agency action [which] is by law 
committed to agency discretion.” International Union v. In- 
ternational. Union, 173 F. 2d 557, 559 (C. A. 8); White v. 
Herzog, 80 F. Supp. 407, 411 (D. D. C.); Kirkland v. Atlantic 
Coast Line, 83 U. S. App. D. C. 205, 167 F. 2d 529 (C. A 
D. C.), certiorari denied, 335 U. S. 843. 
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reversed, and that’ the case: should ‘be- remanded to 
that Court with instructions to dismiss the complaint 
for lack of jurisdiction over the subject matter. 
_ JERome D. Fenton, 
General Counsel, 
STEPHEN LEONARD, 
Associate General Counsel, 
MarceL MALLet-PREVOST, 
Assistant General Counsel, 
“Nogron J. Come, 
JOHN E. Jay, 
_. Attorneys, 
National Labor Relations Board. 


Apri, 1957. 





APPENDIX 


The relevant provisions of .the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U. S. C., 
Secs. 151 et seq.), are as follows: 


Section 1. * * * It is hereby declared to be 
the policy of the United States to eliminate 
the causes of certain substantial obstructions 

- tothe free flow of commerce and. to mitigate 
-and eliminate tliese obstructions when ‘they 
have occurred by encouraging the practice and 
procedure of collective bergumang and by pro- 
tecting the exercise by workers of full freedom 
of association, self-organization, and designa- 
tion of representatives of their own choosing 
for the purpose of negotiating the terms and 
conditions of their employment or other mutual 
aid or protection. 

Sec. 2. * * * (12) The term ‘professional 
employee’’. means—(a) any employee engaged 
in work (i) prédominantly intellectual and 
varied in character as opposed to routine 
mental, manual, mechanical, or physical work; 
(ii) involving the consistent exercise of dis- 
eretion and judgment in its performance; (ii1) 
of such a character that the output produced 
or the result accomplished cannot be stand- 
ardized in relation to a given period of time; 
(iv) requiring knowledge of an advanced type 
in a field of science or learning customarily 
acquired by a prolonged course of specialized 
intellectual instruction and study in an insti- 
tution of higher learning or a hospital, as dis- 
tinguished from a general academic education 
or from an apprenticeship or from training in 
the performance of routine mental, manual, or 
physical processes; or (b) any employee, who 
(i) has eompleted the courses of specialized 


(41) 
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intellectual instruction and study described in 
clause (iv) of paragraph (a), and (ii) is per- 
forming related work under the supervision 
of a professional person to qualify himself to 
become a professional employee as defined in 


paragraph (a). 


* * of how 
RIGHTS OF EMPLOYEES 


Sec. 7. Employees shall have the right of 
self-organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the pur- 
pose of collective bargaining or other mutual 


_. aid or protection, and shall also. have the right 


~ to refrain from ‘any or all of such activities 


~-<~“exeept to the extent that such right may be 


affected by an agreement requiring member- 
ship in a labor organization as a condition of 
employment as authorized in section 8 (a) (3). 


UNFAIR LABOR PRACTICES 


Sec. 8. (a) It shall be an unfair labor prac- 
tice for an employer— 

(1) To interfere with, restrain, or coerce 
employees in the exercise of the rights guaran- 
teed in section 7; 

* * * * * 

(5) To refuse to bargain collectively with 
the representatives of his employees, subject to 
the provisions of section 9 (a). 

(b) It shall be an unfair labor practice for a 
labor organization or its agents— 

(1) to restrain or coerce (A) employees in 
the exercise of the rights guaranteed in section 
7: Provided, That this paragraph shall not im- 
pair the right of a labor organization to pre- 
scribe its own rules with respect to the acqui- 
sition or retention of membership therein; or 
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(B) an employer in the selection of his repre- 
sentatives for the purposes of collective bar- 
gaining or the adjustment of grievances; 

(2) to cause or attempt to cause an employer 
to discriminate against an employee in violation 
of subsection (a) (3) or to discriminate against 
an employee with respect to whom membership 
in such organization has been denied or termi- 
nated on some ground other than his failure to 
tender the periodic dues and the initiation fees 
uniformly required as a condition of acquiring 
or retaining membership ; 

(3) to refuse to bargain collectively with an 
employer, provided it is the representative of 
his employees subject to the provisions of 
section 9 (a); 

(4) to engage in, or to mduce or encourage 
the employees of any employer to engage in, a 
strike or a concerted refusal in the course of 
their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or to 
perform any services, where an object thereof 
is: (A) foreing or requiring any employer or 
self-employed person to join any labor or em- 
ployer organization or any employer or other 
person to cease using, selling, handling, 
porting, or otherwise dealing in the products 
of any other producer, processor, or manufac- 
turer, or to cease doing business with any other 
persen;:(B) forcing or requiring any other em- 
ployer to recognize or bargain with a labor 
organization as the representative of his em- 
ployees unless such labor organization has been 
certified as the representative of such employees 
under the provisions of section 9; (C) forcing 
or requiring any employer to recognize or bar- 
gain with a particular labor organization as the 
representative of his employees if another labor 
organization has been certified as the repre- 
sentative of such employees under the provi- 
. gions of section 9; (D) forcing or requiring 
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any employer to assign particular work to em- 
ployees in a particular labor organization or 
in a particular trade, craft, or class rather 
than to employees in another labor organization 
or in another trade, craft, or class, unless such 
employer is failing to conform to an order or 
certification of the oo Gepermieuang ine bar- 
gaining representative for employees perform- 
Ing such work: Provided, That nothing con- 
tained in this subsection (b) shall be construed 


. to make unlawful a refusal by any person to 


enter upon the premises of any employer (other 
than his own employer), if the employees of 
such employer are engaged in a strike ratified 
or approved by a representative of such em- 
ployees whom such employer is required to 
recognize under this Act; 


*% % * + —_ 


REPRESENTATIVES AND ELECTIONS 
Sec. 9. (2) Representatives designated or se- 


lected for the purposes of collective: 

by the majority of the employees in a- unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the employees 
in such unit for the purposes of collective bar- 
gaining in respect to rates of pay, wages, hours 
‘of employment, or other conditions of employ- 
ment: Provided, That any individual employee 
or a group of employees shall have the right 
at any time to present grievances to their em- 
ployer and to have such grievances adjusted, 
without the intervention of the bargaining rep- 
resentative, as long as the adjustment is not 
inconsistent with the terms of a’ collective-bar- 
ining contract or agreement then in effect: 
' Provided further, That the bargaining repre- 


"++ sentative has been given opportunity to be pres- 


ent at such adjustment. 

‘(b) The Board shall decide in each case 
‘ whether, in order to assure to employees the 
‘fullest freedom in exereising the rights guar- 
anteed by this Act, the unit appropriate for 
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the purposes of collective bargaining shall be 
the employer unit, craft unit, plant unit, or 
subdivision thereof: Provided, That the Board 
shall not (1) decide that any unit is appro- 
- priate for such purposes if such unit includes 
both professional employees and employees who 
are not professional employees unless a major- 
ity of such professional employees vote for 
inclusion in such unit; or (2) decide that any 
craft unit is mappropriate for such purposes 
on the ground that a different unit been 
established by a prior Board determination, 
unless a majority of the employees in the 
proposed craft unit vote against separate rep- 
resentation or (3) decide that any unit is ap- 
propriate for such purposes if it includes, 
together with other employees, any individual 
employed as a guard to enforce against em- 
ployees and other persons rules to protect 


| . property of the employer or to protect the 


safety of persons on the employer’s premises; 
but no labor organization shall be certified as 
the representative of employees in a bargaining 
~ unit of guards if such organization admits to 
membership, or is affiliated directly or indi- 
rectly with an organization which: admits to 
mneunbersiiip, -cmployess other than guards. 

(ec) (1) enever a petition shall have 
filed, in accordance with such regulations as 
may be prescribed by the Board— - 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
ber of employees (i) wish to be represented 
for collective bargaining and that ir em- 


ployer declines to recognize their representative 
as the representative defined in section 9 (a), 
“or (ii) assert that the individual or labor or- 

‘' ganization, which has been certified or is being 
currently recog zee their employer as the 
bargaining representative, 1s no longer a rep- 
resentative as defined in:section 9: (a)s:or 
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(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as 
the representative defined in section 9 (a); 
the Board shall investigate such petition and 
if it has reasonable cause to believe that a 
question of representation affecting commerce 
exists shall provide for an appropriate hearing 
upon due notice. Such hearmg may be con- 
ducted by an officer or employee of the regional 
office, who shall not make any recommendations 
with respect thereto. If the Board finds upon 
the record of such hearing that such a question 
of representation exists, it shall direct an elec- 
tion by secret ballot and shall certify the results 
thereof. 

(2) In determining whether or not a question 
of representation affecting commerce exists; the 
same regulations and rules of decision shall 
apply irrespective of the identity of the persons 
filing the petition or the kind of relief sought 
and in no case shall the Board deny a labor or- 
ganization a place on the ballot by reason of an 
order with respect to such labor organization or 
its predecessor not issued in conformity with 
section 10 (¢). 

(3) No election shall be directed in any bar- 
gaining unit or any subdivision within which, 
in the preceding twelve-month period, a valid 
election shall have been held. Employees on 
strike who are not entitled to reinstatement 
shall not be eligible to vote. In any election 
where none of the choices on the ballot receives 
--@ majority, a run-off shall be conducted, the bal- 
lot providing for a selection between the two 
choices receiving the largest and second largest 
number of valid votes cast in the election. 

(4) Nothing in this section shall be construed 
to prohibit the waiving of hearings by stipula- 
tion for the purpose of a consent election in 
conformity with regulations and rules. of deci- 
sion of the Board. 
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(5) In determining whether a unit is appro- 
priate for the purposes specified in subsection 
(b) the extent to which the employees have 
organized shall not be controlling. 

(d) Whenever an order of the Board made 
pursuant to section 10 (c) is based in whole or 
m part upon facts certified following an in- 
vestigation pursuant to subsection (c) of this 
section and there is a petition for the enforce- 
ment or. review of such order, such certification 
and the reeord of such investigation shall be 
included in the transcript of the entire record 
required to be filed under section 10 (e) or 10 
(f), and thereupon the decree of the court en- 
forcing, modifying, or setting aside in whole or 
in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 


PREVENTION OF UNFAIR LABOR PRACTICES 


Sec. 10. (a). The Board is empowered, as 


hereinafter provided, to prevent any -person 
from engaging in any unfair labor practice 
(listed in section 8) affecting commerce. This 
power shall not be affected by any other means 
of adjustment or prevention that has been or 
may be established by agreement, law, or other- 
wise." 7" 

-(c) * * * If upon the preponderance of the 
testimony taken the Board shall be of the opin- 
ion that any person named in the complaint has 
engaged in or is engaging in any such unfair 
labor practice, then the Board shall state its 
findings of fact and shall issue and cause to be 
served on such person an order requiring such 
person to cease and desist from such unfair 
labor practice, .and .to take such affirmative ac- 
tion including reinstatement of employees with 
or without back pay, as will effectuate the poli- 
cies. of this Act: *** . . -.. : 

-. --(e) The Board shall have power. to petition 
any circuit court of appeals of the United 
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‘States (including the United States Court of 
Appeals for the District of Columbia), or if all 
the circuit courts of appeals to which applica- 
tion may be made are in vacation, any district 
court of the United States (including the Dis- 
trict Court of the United States for the District 
of Columbia), within any circuit or district, re- 
spectively, wherein the unfair labor practice in 
“question occurred or wherein such person re- 
sides or transacts business, for the enforce- 
ment of such order and for appropriate tempo- 
rary relief or restraining order, and shall cer- 
tify and file in the court a transcript of the 
entire record in the proceedings, including the 
pleadings and testimony upon which such order 
- was entered and the findings and order of the 
‘Board. - Upon such filing, the court shall cause 
notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the 
proceeding and of the question determined 
therein, and shall have power to grant such tem- 
porary relief or restraining order as it deems 
just and proper, and to make and enter upon 


sa the pleadings, testimony, and proceedings set 


forth in such transcript a decree enforcing, 
modifying, and enforcing as so modified, or set- 
ting aside in whole or in part the order of the 
Board. No objection that has not been urged 
before the Board, its member, agent, or agency, 
shall be considered by the court, unless the 
failure or neglect to urge such objection shall 
be excused because of extraordinary circum- 
stanees. The findings of the Board with re- 
spect to questions of fact if supported by sub- 
stantial evidence on the record considered as a 

_ whole shall be conclusive. * * * 
_ (f) Any person aggrieved by a final order 
_ of the Board granting or denying in whole or 
in part the relief sought may obtain a review 
of such order in any cireuit court of appeals of 
the United States in the circuit wherein the 


‘*- . unfair labor practice in question was alleged to 
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have been engaged in or wherein such person 
resides or transacts business, or in the United 
States Court of Appeals for the District of Co- 
lumbia, by filing in such court a written petition 
praying that the order of the Board be modi- 
fied or set aside. A copy of such petition shall 
be forthwith served upon the Board, and there- 
upon the aggrieved party shall file in the court 
a transcript of the entire record in the proceed- 
ing, certified by the Board, including the plead- 
ing and testimony upon which the order com- 
plained of was entered, and the findings and 
order of the Board. Upon such filing, the court 
shall proceed in the same manner as im the case 
of an application by the Board under subsec- 
tion (e), and shall have the same exclusive 
jurisdiction to grant to the Board such tempo- 
rary relief or restraining order as it deems 
just and proper, and in like manner to make 
and enter a decree enforcing, modifying, and 
enforcing as so modified, or settmg aside in 
whole or in part the order of the Board; the 
findings of the Board with respect to questions 
of fact if supported by substantial evidence on 
the record considered as a whole shall in like 
manner be conclusive. 
* * * * * 


(j) The Board shall have power, upon issu- 
ance of a complaint as provided in subsection 
(b) charging that any person has engaged in 
or is-engaging in an unfair labor practice, to 
petition any district court of the United States 
(including the District Court of the United 
States for the District of Columbia), within 
any district wherein the unfair labor practice 
in question is alleged to have occurred or 
wherein such person resides or transacts_ busi- 
ness, for appropriate temporary relief or re- 
straining order. Upon the filing of any such 
petition the court shall cause nytice thereof to 
be served upon such person, and thereupon 
shall have jurisdiction to grant to the Board 
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such temporary relief or restraining order as it 


deems just and proper. 
* * * * * 


(1) Whenever it is charged that any person 
has engaged in an unfair labor practice within 
the meaning of paragraph 4 (A), (B), or (C) 
of section 8 (b), the preliminary investigation 
of such charge shall be made forthwith and 
given priority over all other cases except cases 
. Of like character in the office where it is filed 
or to which it is referred. If, after such in- 
vestigation, the officer or regione attorney to 
whom the matter may be referred has reason- 
able cause to believe such charge is true and 
that a complaint should issue, he shall, on be- 
half of the Board, petition any district court 
of the United States (including the District 
Court of the United States for the District of 
Columbia) within any district where the un- 
fair labor practice in question has occurred, is 
alleged to have occurred, or wherein such per- 
son resides or transacts business, for appro- 
priate injunctive relief pending the final adju- 
dication of the Board with respect to such 
matter. Upon the filing of any such petition 
the district court shall have jurisdiction to 
grant such injunctive relief or temporary re- 
straining order as it deems just and proper, 
nothwithstanding any other provision of law: 
Provided further. That no temporary restrain- 
ing order shall be issued without notice unless 
a petition alleges that substantial and irrepara- 
ble injury to the charging party will be un- 
avoidable and such temporary restraining order 
shall be effective for no longer than five days 
and: will become void at the expiration of such 


_*period.: Upon filing of any such petition the 


courts shall cause notice thereof to be served 
upon any person involved in the charge and 
such person, including the charging party, shall 
be given an opportunity to appear by counsel 
and present any relevant testimony: Provided 





51 


further, That for the purposes of this sub- 
section district courts shall be deemed to have 
jurisdiction of a labor organization (1) in the 
district in which such organization maintains 
its principal office, or (2) in any district in 
which its duly authorized officers or agents are 
engaged in promoting or protecting the in- 
terests of employee members. The service of 
legal process upon such officer or agent shall 
constitute service upon the labor organization 
and make such organization a party to the suit. 
In situations where such relief is appropriate 
the procedure specified herein shall apply to 
charges with respect to section 8 (b) (4) (D). 


G, S. GOVERNMENT PRINTING OFFICE, 1987 
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Statement of Question Presented. 


In the opinion of appellee, the question is: Whether the 
District Court, under the National Labor Relations Act, 
as amended, has jurisdiction to review the admittedly 
erroneous exercise of power by the Board in certifying a 
labor organization without regard for the mandatory 
proviso of Section 9(b)(1) of the Act. 
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The District Court’s decision. 


Summary or ARGUMENT 


The District Court possessed jurisdiction to review 
the Board’s assumption of extrastatutory power 

_ inasmuch as the Board mingled professional and 

| non-professional employees in the same bargain- 
ing unit in disregard of the statutory require- 
ment of a separate election for professionals 


INTRODUCTION 
A. The relief sought would compel obedience to a 
statutory limitation rather than intrude 
upon an area of administrative discretion... 
B. The Act’s court of appeals review procedure 
fails to provide appellee with an adequate 
method of judicial review 
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2. Switchmen’s precludes direct review only 
3 of action committed to agency discretion 
D. The Administrative Procedure Act provides 
| appellee with an independent basis for the 
instant suit 


ConcLuUsIon 





il 


AvrnHoegrrres Crrep 
Cases: 


A. F.L.v. N.L. RB. B., 308 U.S. 401 
Air Line Dispatchers Association v. National 
Mediation Board, 89 U. S. App. D. C. 24, 189 F. 
2d 685, cert. denied 342 U. S. 849 6, 7, 20, 21, 22 
Anderson v. Mt. Clemens Pottery Co., 328 U. S. 





DePratter v. Farmer, 98 U.S. App. D. C. 74, 232 F. 
2, 6, 11, 16, 17, 18 


Farmer v. International Fur & Leather Workers 
Union, 95 U. S. App. D. C. 308, 221 F. 2d 862... 17 
Farmer v. United Electrical Workers, 93 U. S. 
App. D. C. 178, 211 F. 2d 36, cert. den., 347 U.S. 
2, 4, 5, 6, 9, 11, 14, 
15, 16, 17, 18, 21 
Fay v. Douds, 172 F. 2d 720 (C. A. 2) 18 


Federal Telecommunications Labortories, Inc., 92 


11 
23 


Hotel Employees, Local 255 v. Leedom, 147 F. 
Supp. 306 (D. C. DC) 17 


Inland Empire District Council v. Millis, 325 U.S. 
14, 16, 19, 23, 24 
International Union of Mine, Mill and Smelter 
Workers v. Farmer, 96 U. S. App. D. ©. 416, 
226 F. 2d 780. 


Joint Anti-Fascist Refugee Committee v. M cGrath, 
341 U.S. 123 


Leedom v. International Union of Mine, Mill 
and Smelter Workers, 352 U. S. ,1L. Ed. 
4, 5, 9,17, 18 
Madden v. Brotherhood and Union of Transit 
Employees, 147 F. 2d 439 (C. A. 4) 
May ris saat Stores Co. v. N. L. R. B., 326 
U. S. 376... noseenevnersenneesenennvoreseceneneesencnesetneerereee 12 








iv 


Millis v. Inland Empire, 79 U. S. App. D. C. 214, 
:144 F. 2d 539 


N. L. R. B. v. Coca Cola Bottling Company of 
Louisville, Inc., 350 U. S. 264 

Norris, Inc. v. N. L. R. B., 85 U. S. App. D. C. 106, 
177 F. 2d 26 


Sonotone Corporation, 90 NLRB 1236... 

Steele v. Louisville Nashville R. R. Co., 323 U.S. 

Switchmen’s Union of North America v. National 
Mediation Board, 320 U. S. 297 6, 19, 20, 21, 24 


Utah Fuel Co. v. National Bituminous Coal 
Comm ’n, 306 U.S. 56 


Westinghouse Electric Corporation, 107 NLRB 16 10 
Westinghouse Electric Corporation v. N. L. R. B., 
236 F’. 2d 939 (C. A. 3) 


Statutes: 


Administrative Procedure Act (60 Stat. 237, 5 
U.S. C., Sec. 1009) Section 10_....... 7, 8, 13, 22, 23, 24 


Judicial Code: 


28 U.S. C. 1291, 1292, 1294. 
National Labor Relations Act, as amended (61 
‘Stat. 136, 29 U. 8. C., Secs. 151 et seg.): 
Section 8 (&) (5) ee ---eaeennreneenreerererneee 4,12 
Section 8 (b) (3). . 4,12 
Section 9 (b) (1) nee enneeeee oe ae 4, 5, 6, 7, 


Section 9 (d)_......----- 

Section 9 (h)........ 

Section: 20:;(e) 2 a . 4,5,12 
eet nome tO i (fy ee es 4, 5,12 


Miscellaneous: 


Administrative Procedure Act, Legislative 
History, Superintendent of Documents, 
Document No. 248, p. 368... 93 





Ginited States Court of Appeals 


For tae Disteicr or CotumsBiu Cracurr 
No. 13701. 


Born S. Lzzpom, e¢ al., individually and as chairman and 
members of and constituting Tue Nationa. Lasor 
Retations Boazp, 

Appellants, 
v. 


Wuium Kynz, individually and as president of Buffalo 
section, WrstincHouss ENGINEERS Association, Enet- 
NEEES AND SCIENTISTS oF AMERICA, a voluntary unincor- 
porated labor organization, 

Appellee. 





ON APPEAL FEOM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA. 





BRIEF FOR APPELLEE. 
Jurisdictional Statement. 


This case is before the Court upon appeal from an order 
of the United States District Court for the District of 
Columbia, entered on December 19, 1956 (J. A. 31-32) 
granting the relief prayed for in appellee’s complaint for 
injunction (J. A. 2-20). The order requires the appellant, 
National Labor Relations Board, to set aside and vacate 
the certification of representatives issued to appellee’s 
union, Buffalo Section, Westinghouse Engineers Associa- 
tion, Engineers and Scientists of America, and to conduct 
the representation election in the particular manner pre- 
scribed by Section 9 (b) (1) of the National Labor Rela- ” 
tion Act (61 Stat. 136, 29 U. S. C., Section 151 et seq., 
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hereinafter referred to as the Act), ie., affording the 
professional employees an opportunity to vote on whether 
or not they desire to be included in the same unit with 
non-professionals. Here the Board admittedly erred in 
failing to follow the Section 9 (b) (1) proviso that pro- 
fessional employees shall not be included in the same bar- 
gaining unit with non-professionals unless the professionals 
as such have indicated by majority vote in a Board con- 
ducted election that they wish to be so included. The 
jurisdiction of this Court is invoked under 28 U.S. C. 1291, 
1292, 1294. 


Counter-statement of the Case. 


Appellee deems it necessary to correct the Statement 
of the Case contained in appellants’ brief insofar as it 
includes partial reference to the legislative history of 
Section 9 (b) (1) (appellants’ brief pp. 5-6). Such matter 
would be properly includable under Argument. However, 
since appellants accept the conclusion of the District Court 
that the Board has no statutory warrant to disregard the 
mandatory limitation upon its authority contained in Sec- 
tion 9 (b) (1) (appellants’ brief, pp. 11, 15), argument as 
to the legislative history of Section 9 (b) (1) has no place in 
appellants’ brief. 


The District Court’s Decision. 


| In granting appellee’s cross-motion for summary judg- 
ment, the Court below (Matthews, J.) held as a conclusion 
of law that jurisdiction existed ‘‘to entertain the merits of 
the complaint inasmuch as the question presented for 
determination is whether or not the defendant’s exceeded 
the scope of their statutory authority under the terms of 
Section 9 (b) (1) of the Labor-Management Relations Act, 
1947. Farmer v. United Electrical Workers, 211 F. 2d 36, 
40 (C.A.D.C.), cert. denied, 347 U. S. 943; DePratter v. 
Farmer, 232 ¥. 2d 74, 75 (C.A.D.C.).”’ 
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As to the merits of the complaint, the District Court 
found as a conclusion of law that the Board has no 
statutory warrant to disregard the mandatory limitation 
upon its authority contained in Section 9(b)(1) of the Act 
that professional employees and non-professional employ- 
ees ‘‘shall not’? be included in the same bargaining unit 
“‘unless a majority of such professional employees vote 
for inclusion in such unit ...’? The District Court further 
concluded that the refusal of the Board to conduct the 
required election ‘‘works irreparable harm to the statutory 
right that an appropriate unit for collective bargaining 
purposes shall include only professional employees unless 
a majority of them vote for the inclusion of non-profes- 
sional employees within the unit’? (J. A. 30-31). 


Summary of Argument. 
I. 


Section 9(b)(1) in express terms limits the Board in the 
discretion it previously enjoyed in determining bargain- 
ing units commingling professional and non-professional 
employees; the proviso grants to the professional employ- 
ees alone the unqualified right to determine whether or 
not they favor a mixed bargaining unit. Accordingly, the 
Board’s action in question falls outside the scope of 
administrative unit finding. Rather does it represent a 
plain departure from the requirement of Section 9(b) (1) 
that the Board refrain from exercising authority at the 
point of creating mixed professional and non-professional 
bargaining units. 

By voiding the line Congress has plainly drawn in the 
9(b) (1) proviso between discretionary unit determination 
and mandatory referral to and observance of the wishes 
of the professional employees as to the appropriate bar- 
gaining unit, the Board exceeded the statutory limitation 
upon its power. This Court is called upon to determine 
whether or not the Board may unlawfully assume power 
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in disregard of the restraint placed upon it by Section 
9(b) (1) and nevertheless escape direct judicial review. The 
District Court correctly concluded that since the Board’s 
action in question represented a plain departure from 
statutory requirements, original equitable jurisdiction 
exists. Farmer v. United Electrical Workers, 93 U. S. App. 
D. C. 178, 211 F. 2d 36, cert. denied, 347 U. S. 943; Leedom 
v. International Union of Mine, Mill and Smelter Workers, 
352 U.S. ......... 1 L. Ed. 2d 201. 


Il. 


Section 9(d) and Section 10(e) and (f) of the Act fail 
to provide appellee with an adequate method of obtaining 
jadicial review of the Board’s failure to comply with 
Section 9(b(1). The Board argues that appellee may 
obtain judicial review through the usual statutory channels 
by means of an unfair labor practice charge filed by the 
employer alleging that appellee’s union has refused to bar- 
gain in violation of Section 8(b)(3) of the Act. The 
Board’s argument erroneously assumes that since appellee’s 
union insists upon bargaining for professionals only, the 
employer would resist such departure from the certification 
by filing unfair labor practice charges against appellee’s 
union. 

|The Board’s analogy to an employer’s utilization of 
Section 8(a)(5) proceedings brought by a labor organiza- 
tion when an employer seeks to test the validity of a cer- 
tification affords small comfort to appellee. It fails to 
take into consideration the ‘‘realities of the industrial 
world”’ that it is the certified labor organization rather 
than the employer that affirmatively seeks to bring the col- 
lective bargaining process to fruition. Under the Board’s 
formulation, appellee’s union must stand idly by in the 
vain hope that the employer rather than not bargain at all 
would seek to compel bargaining in the certified unit and 
thereby obtain for appellee ultimate judicial review of the 
Board’s violation of the Act. Appellee’s union would be 
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placed in the position that to test the question whether 9 
non-professionals should be included in the unit, it most 
certainly would have to sacrifice the interests of 233 pro- 
fessionals in bargaining. 

The employer does not run 2 similar risk when it under- 
takes to test the validity of a unit certification. It has but 
to sit back and await the inevitable filing of a charge by the 
labor organization affected. For the appellee’s union to 
be relegated to reliance upon the fortuity of a Section 10(e) 
or (f) procedure is hardly an adequate remedy. A review 
procedure which is inadequate may not be termed compul- 
sory. Consequently appellee’s really adequate remedy 
against an invasion of a statutory right to represent pro- 
fessional employees in a separate unit lies in an original 
suit in equity. 


Ill. 


Having included non-professional employees in the same 
bargaining unit with professionals without conducting a 
separate election for professional employees, the Board 
assumed a power to find an appropriate unit denied to it 
by the 9 (b) (1) proviso. In the face of action by an admin- 
istrative agency in plain departure from statute, this Court 
has invoked the rule that original jurisdiction may be exer- 
cised to confine the agency within the limits of its author- 
ized power. This is so whether or not a constitutional 
issue is involved. Farmer v. United Electrical Workers, 
supra. The Supreme Court recently approved the holding 
of this Court in United Electrical Workers in the com- 
panion case of Leedom v. International Union of Mine, Mill 
and Smelter Workers, supra. 


A. In United Electrical Workers, this Court predicated 
original jurisdiction on the power assumed by the Board 
to police non-Communist affidavits filed under Section 9 (h) 
of the Act. Since such action was ‘‘plainly beyond the 
scope of statutory authority’’ (211 F. 2d at p. 40), the 
Court asserted jurisdiction, rejecting the Board’s argument 
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that only a substantial constitutional issue justified direct 
review. 

_ The Board argues that in United Electrical Workers the 
Court decided only that action preliminary to a determi- 
nation of representatives is reviewable in the District Court. 
Examination of the Court’s opinion completely refutes this 
contention. It was decided in United Electrical Workers 
that whether the action in question involves Section 9 (h) 
or the certification in a representation proceeding, the 
Board may not, in either case, cloak unlawful departure 
from the statute in the protective raiments of an exercise 
of Board discretion. The legal wrong justifying judicial 
restraint is the unlawful assumption of power by agency 
action regardless of the precise point in the administrative 
process at which such wrong exhibits itself. 

_ Again in DePratter v. Farmer, 98 U. S. App. D. C. 74, 
232 F. 2d 74, this Court enunciated the original jurisdic- 
tion test of ‘‘unlawful action * * * by way of departure 
from statutory requirements’’ (232 F. 2d at p. 76). But on 
the facts of that case, the Board’s action in question fell 


within the statutory area of administrative unit determi- 
nation. Hence this Court agreed with the court below that 
jurisdiction was non-existent. Here the challenged action 
relates to a unit determination made outside statutory 
authority. The doctrine of United Electrical Workers 
therefore applies. 


B. Switchmen’s Union of North America v. National 
Mediation Board, 320 U. S. 297, urged by the Board as 
precluding direct judicial review save for a substantial 
constitution issue, is inapposite. That case stands for the 
proposition that agency action within the scope of statutory 
authority may not be challenged by original suit. This 
Court in Air Line Dispatchers v. National Mediation Board, 
89 U.S. App. D. C. 24, 189 F. 2d 685, cert. denied, 342 U. S. 
849, so construed the holding of the Supreme Court. 

In Air Line Dispatchers, the Court affirmed the exist- 
ence of original jurisdiction, distinguishing Switchmen’s 
for the reason that there the administrative action in ques- 
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tion ‘‘was not as to the power of the Board to resolve the 
dispute but whether it had done so in an erroneous manner”’ 
(189 F’. 2d at p. 688). So, too, in the instant proceeding, 
the administrative action in question involves the power 
of the Board to find a mixed unit appropriate where the 
Act removes such power and places it in the hands of 
professional employees. Here, as in Air Line Dispatchers, 
a common question of unlawful exercise of power exists. 
It matters not that in Air Line Dispatchers the challenge 
was as to the failure of the agency to take any action while 
here the chalienge is as to the failure of the agency to 
observe a limitation on power in the course of arriving 
at a ‘‘final”’ administrative determination. Otherwise the 
very 9 (b) (1) proviso that Congress inserted in the Act 
could be flouted by the Board with impunity for the spe- 
cious reason that the interdiction falls within rather than 
antecedent to the process of administrative unit determina- 
tion. 

It may be said here as in Air Line Dispatchers (189 F. 
2d at p. 688) that ‘‘[professional employees] would suffer 


a sacrifice or obliteration of a right Congress has created 
in their behalf were the Board by an erroneous ruling 
to leave them completely outside the true reach of the 
statute.”’ 


IV. 


Assuming arguendo that equitable relief is not avail- 
able to appellee, Section 10 of the Administrative Pro- 
cedure Act provides an independent basis for the instant 
suit. Appellee’s union has suffered a denial of a statutorily 
created right to represent professional employees in a 
separate bargaining unit. Review is therefore available 
to appellee by independent suit provided such suit is not 
forbidden because the Act ‘‘does not preclude judicial 
review or... agency action is by law committed to agency 
discretion ...’’ (60 Stat. 237, 5 U.S. C. Sec. 1009). 

Neither the express language of Section 9 (d) of the 
Act nor the pertinent legislative history demonstrate a 
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‘clear, convincing and unmistakable’’ Congressional intent 
to preclude judicial review in the special circumstances of 
extrastatutory action even though arising in the course 
of a representation determination. The agency action in 
question is clearly without the area of agency discretion. 
The provisions of Section 10 of the Administrative Pro- 
cedure Act for court review take hold. 


ARGUMENT. 


| The District Court possessed jurisdiction to review 
the Board’s assumption of extrastatutory power inas- 
much as the Board mingled professional and non-pro- 
fessional employees in the same bargaining unit in 
disregard of the statutory requirement of a separate 
election for professionals. 


Introduction. 


Appellee’s union here challenges the Board’s unit deter- 
mination only insofar as such unit determination failed to 
comply with the command of Section 9 (b) (1) of the Act 
that the Board first obtain the approval of a majority of 
the professional employees before including such employees 
in the same bargaining unit with non-professionals. It is 
this conceded failure of the Board to observe the unalter- 
able statutory requirement of a separate election for pro- 
fessionals rather than a challenge to the unit determination 
qua unit determination that provides the precise ground 
for direct review urged by appellee. Nevertheless the 
Board throughout its brief mistakenly attempts to cast 
the action here complained of in the mould of an adminis- 
trative unit determination as to which the Board undoubt- 
edly enjoys discretionary authority. _ 

| We shall demonstrate that the District Court properly 
asserted jurisdiction over the subject matter in that: (1) 
examination of the requirement of Section 9 (b) (1) and 
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the manner in which this proviso was applied by the Board 
demonstrate that the Court is called upon to compel 
agency adherence to a statutory limitation rather than to 
invade a permissible area of agency discretion; (2) the 
statutory mode of judicial review fails to provide appellee 
with an adequate remedy; (3) action by the Board exceed- 
ing its statutory power in deprivation of appellee’s right 
of representation warrants the assertion of jurisdiction 
under the doctrine of Farmer v. United Electrical Workers, 
93 U.S. App. D. C. 178, 211 F. 2d 36, cert. denied, 347 U.S. 
943 and Leedom v. International Union of Mine, Mill and 
Smelter Workers, 352 U.S. ....... 1 L. Ed. 2d 201 and (4) Sec- 
tion 10 of the Administrative Procedure Act provides an 
independent basis for the instant suit. 


A. The relief sought would compel obedience to a 
statutory limitation rather than intrude upon an area of 
administrative discretion. 


Section 9 (b) (1) of the Act contains an explicit limita- 


tion upon the discretion granted the Board in Section 
9 (b) to determine an appropriate unit for the purposes of 
collective bargaining. The mandatory language provides: 


‘“‘That the Board shall not (1) decide that any 
unit is appropriate for such purposes if such unit 
includes both professional employees and employees 
who are not professional employees unless a major- 
ity of such professional employees vote for inclusion 
im such unit.’’ 


The proviso in express terms takes away from the 
Board and confers upon the professional employees them- 
selves the statutory right to determine whether or not the 
appropriate bargaining unit shall be one of professional 
employees alone or include non-professional employees. 
The Board’s sole discretion in this regard is to determine 
on a tentative or voting group basis whether or not a unit 
which combines professionals and non-professionals might 
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be appropriate. At this point Board discretiom ceases and 
the directive of the 9 (b) (1) proviso takes hold. Thus, in 
the absence of an affirmative vote by the professionals alone 
in favor of a combined unit, the Board is flatly prohibited 
by the 9 (b) (1) proviso from finally determining that a 
mixed unit of professionals and non-professionals 7s appro- 
priate.? The limitation is mandatory; it brooks of no excep- 
tions. 

In the representation proceeding in question, the 
Board, having found five disputed job categories to be 
occupied by non-professional employees, nevertheless pro- 
ceeded to combine in the same bargaining unit three of 
these five categories with the categories of professional 
employees. The Board took this action despite the unequiv- 
ocal statutory interdiction against such admixture with- 
out the necessary affirmative vote of the professionals. 
The Board sought to justify the commingling on the ground 
that the addition of the nine employees in the three non- 
professional categories to the unit of 233 professional 
employees would not ‘‘destroy the predominantly pro- 
fessional character of such unit’’ (J. A. 16, 27). This rule 
of ‘‘predominantly professional’’, engrafted upon Section 
9 (b) (1) as an exercise of administrative discretion, admit- 
tedly erroneous, has served to deny to professional employ- 
ees the statutory right to bargain collectively in units of 


1The conduct of a 9 (b) (1) election differs from the usual 
representation election in that separate ballots are given the pro- 
fessional employees on which they are asked to indicate whether 
they favor inclusion in a unit with non-professional employees or 
wish to be represented in a separate unit. If a majority of profes- 
sional employees vote in favor of inclusion in a unit with non- 
professional employees, their ballots are added to those of the 
non-professional employees in the tally of choice of bargaining 
representative. If the professional employees vote in favor of a 
separate unit, their ballots are segregated and separately tallied as 
to choice of bargaining representative. See Westinghouse Electric 
Corporation, 107 NLRB 16, 17-19; Sonotone Corporation, 90 NLRB 
1236, 1240-42. 





11 


their own choosing in all circumstances where the pro- 
fessionals outnumber the non-professionals.? 

In Westinghouse Electric Corporation v. N. L. R. B. 
236 F. 2d 939, 943 (C. A. 3), the court defined Section 9 
(b) (1) as precluding the Board from mixing professional 
and non-professional employees in the same bargaining 
unit. The court stated that the ‘‘obvious effect of the 
proviso is merely a limitation on the Board’s power to 
create a mixed unit.’’ Clearly, therefore, this proceeding 
in no way involves the improper exercise of discretion in 
administrative unit determination.* Nor does it involve 
Board judgment as to a question of law. Rather is inquiry 
here concerned solely with whether the Board, having 
exceeded the plain limitation contained in Section 9 (b) (1) 
on the power marked out for it by the statute, may never- 
theless remain immune from judicial review by way of 
original suit in equity. Since the Board undertook to 
exercise power in certifying a mixed unit without statutory 
sanction therefor, this Court has jurisdiction to compel 
the Board to refrain from such unauthorized action and to 
adhere to the special election delineated in the 9 (b) (1) 
proviso. Farmer v. United Electrical Workers, supra. 


B. The Act’s court of appeals review procedure fails to 
provide appellee with an adequate method of judicial 
review. 


It cannot be said that appellee has aa adequate remedy 
at law by way of unfair labor practice proceedings culmi- 


*The Board’s decisions give no indication as to the ratio of 
professionals to non-professionals which suffice in its judgment to 
bring about the separate election for professionals where the bar- 
gaining unit is “‘predominantly professional’’. In Federal Tele- 
communications Laboratories, Inc., 92 NLRB 1395, for example, 
the Board declined to conduct a 9 (b) (1) election even though 
the percentage of non-professional employees ran as high as 31 
percent of the total number of employees in the bargaining unit as 
compared with approximately 4 percent in the instant representa- 
tion proceeding. 

3 Cf. DePratter v. Farmer, 98 U. S. App. D. C. 74, 232 F. 2a 
74, where the Court declined to exercise equitable jurisdiction 
because the Board action complained of directly involved discre- 
tionary administrative unit determination. 
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nating in judicial review under Section 10 (e) and (f) of the 
Act. In the event the appellee were to file a charge of 
unfair labor practice against the employer, alleging that 
the employer violated Section 8 (a) (5) of the Act by 
refusing to bargain in a unit confined to professional 
employees, the charge would be dismissed by the General 
Counsel acting on behalf of the Board. In the circum- 
stances of this case, the General Counsel would have no 
choice but to follow the Board’s certification which obli- 
gates the employer to recognize and bargain with appellee 
as the representative of the employees in the unit certified, 
ie., professional and non-professionals. 

However, the Board argues that appellee may obtain 
judicial review through the usual statutory channels by 
means of an unfair labor practice charge filed by the 
employer alleging that appellee’s union has refused to bar- 
gain in violation of Section 8 (b) (3) of the Act. The 
Board’s theory is that since appellee insists upon bargain- 
ing for professionals only, the employer would resist such 
departure from the certification by filing unfair labor 
practice charges against appellee’s union. In this way, 
the argument runs, appellee is assured of its day in court 
in the same manner as an employer when a labor organi- 
zation files unfair labor practice charges following refusal 
of the employer to bargain in the certified unit (appellants’ 
brief, pp. 9-10, 15-21). 

While it must be acknowledged that this analogy has a 
mechanistic appeal, it suffers from an exaltation of form 
over substance and a disregard of the ‘‘realities of the 
industrial world.’’ Anderson v. Mt. Clemens Pottery Co., 
328 U. S. 680, 692. 

Thus, it is a reasonable assumption that a labor organi- 
zation which encounters resistance by an employer to bar- 
gaining in the unit certified by the Board, as the party 
desirous of bringing the collective bargaining relationship 
to fruition, will pursue the mat rther in an unfair labor 
practice proceeding. The empfyer has but to stand by 
the certification and await the certainty of a proceeding 
which seeks a decree directing it to bargain collectively with 
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the labor organization. May Department Stores Co. v. 
N.L. R. B., 326 U.S. 376. 

On the other hand, the same considerations, realistically 
viewed, do not move an employer to press unfair labor 
practice charges against a labor organization seeking to 
bargain in a unit different from that certified. For the 
appellee’s union to be relegated to the position of having to 
wait upon the remote possibility that the employer might 
see fit to compel bargaining and in that manner gain for 
appellee ultimate judicial review of the administrative 
action in question, is indeed to rest appellee’s remedy upon 
a vain hope. To test the question whether 9 non-profes- 
sionals should be included in the unit, appellee’s union has 
to sacrifice the interests of 233 professionals in bargaining. 

In any realistic appraisal of the Board’s argument, it 
cannot be said that appellee has an adequate remedy at 
law. The ‘‘remedy”’ of filing unfair labor practice charges 
against the employer culminates in futility; the ‘‘remedy”’ 
of the employer filing unfair labor practice charges against 
the appellee’s union evaporates in fortuity. The instant 
proceeding is, therefore, plainly distinguishable from those 
cases where the Court refused to entertain an original suit 
to enjoin the Board because, inter alia, a truly adequate 
remedy at law existed by way of Section 10 proceedings. 
Cf. Norris, Inc. v. N. L. R. B., 85 U. S. App. D. C. 106, 177 
F. 2d 26. Consequently appellee’s adequate remedy against 
an invasion of a statutory right to represent professional 
employees in a separate unit, should the professional 
employees so choose, lies in the proceeding here brought. 


C. Board departure from statutory standards furnishes 
a proper basis for assertion of jurisdiction by the District 
Court even though no constitutional issue is presented. 


Appellee asserts that the District Court possesses juris- 
diction in that by joining professionals and non-profes- 
sionals in the same bargaining unit without conducting the 
separate requisite election for the professionals, the Board 
departed from statutory standards in deprivation of the 
right of appellee’s union to represent professional 








14 


employees only should the latter so choose: The appellants 
contend that though the Board action in the case at bar 
unlawfully departs from the statute, the District Court’s 
review of Board action is precluded except where a sub- 
stantial constitutional question is raised. We believe that 
this Court has made unmistakably clear that direct review 
of Board action is not confined to constitutional issues but 
embraces within its scope actions of administrative agen- 
cies which, as in the instant case, clearly depart from statu- 
tory requirements. 


1. It is no longer open to question that Board action wholly 
without statutory warrant is directly reviewable. 


The question of availability of judicial review through 
the channel of an original suit in equity reserved by the 
Supreme Court in A. F. L. v. N. L. R. B., 308 U. 8. 401, 412, 
and Inland Empire District Council v. Millis, 325 U. S. 697, 
700, to await ‘‘the required showing of unlawful action by 
the Board and resulting injury whether by way of depar- 
ture from statutory requirements or those of due process’’ 


was decided for this circuit in Farmer v. United Electrical 
Workers, supra. This Court there determined that the 
Board’s action in seeking to compel affirmance of the 
authenticity of the affidavits filed by the officers of a labor 
organization pursuant to Section 9(h) of the Act was 
“‘plainly beyond the scope of statutory authority’’ (211 
F. 2d at p. 40). Accordingly, the Court asserted jurisdic- 
tion, rejecting the Board’s argument that, absent a consti- 
tutional issue, direct judicial review of representation pro- 
ceedings as well as Board action preliminary to such pro- 
ceedings, is precluded. 

The Board would now distinguish United Electrical 
Workers by arguing that this Court decided only that action 
preliminary to a determination of representatives is review- 
able in the District Court (appellants’ brief, p. 37). But 
this Court reached the conclusion that original jurisdic- 
tion exists to review Board action preliminary to a deter- 
mination of representatives by rejecting the major premise 
advanced by the Board in United Electrical Workers. 
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Thus, the Board there argued that ‘‘ Judicial review of 
representation and unfair labor practice proceedings being 
precluded, therefore, except where such proceedings have 
ripened into a ‘final order’, a fortiori, Board action pre- 
liminary to such proceedings is not subject to judicial 
review’’ (Board’s brief in United Electrical Workers, No. 
11727, April 1953, at p. 19). Clearly the Board made pre- 
clusion of judicial review of a representation determination 
the major premise of its argument that ‘‘a fortiori, Board 
action preliminary to such proceedings is not subject to 
judicial review.’’ The opinion of Judge Bazelon in United 
Electrical Workers sets forth the Board’s argument and 
the Court’s rejection of that argument as follows (211 F. 
2d at pp. 39-40). 


‘“We also hold that the District Court had juris- 
diction of the subject matter. On this issue the 
Board argued, inter alia, that the Act makes the 
Unions’ compliance with the filing requirements of 
Sec. 9(h) a condition precedent to their participa- 
tion in unfair labor practice proceedings under Sec. 
10 [citation] and certification proceedings under Sec. 
9 [citation]; that only Board action in a proceeding 
under Sec. 10 is subject to judicial review under the 
Act; that the procedure initiated by the Notice and 
Order is merely a preliminary step to such review- 
able Board action; hence, this preliminary step— 
like, for example, the issuance of an unfair labor 
practice complaint or the certification in a represen- 
tation proceeding—involves the exercise of Board 
discretion which is not reviewable either in the Court 
of Appeals under the review provisions of the Act, 
or the District Court in the exercise of its equitable 
jurisdiction. 

It is clear enough that review of Board action in 
the Court of Appeals is limited to unfair labor prac- 
tice proceedings under Sec. 10. But the question 
whether action, preliminary to such proceedings and 
plainly beyond the scope of statutory authority, may 
be reviewed by the District Court in the exercise of 
its equity power was twice reserved by the Supreme 
Court [citation] to await ‘the required showing of 
unlawful action by the Board and resulting injury 
* * * whether by way of departure from statutory 
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requirements or from those of due process of law’ 
[citation]. We think the required showing is pre- 
sented in these cases.’’ 


The Board, in effect, now asks reversal of United Electrical 
Workers, and adoption of the very premise previously con- 
sidered and rejected by this Court. 

The doctrine that actions by administrative agencies in 
clear departure from statutory requirements may be 
reviewed by the District Court in the exercise of its equity 
powers was again enunciated by this Court in DePratter v. 
Farmer, swpra. There it was held that the question raised 
as to the voting eligibility of particular employees involved 
an exercise of discretion by the Board in defining an appro- 
priate unit for the purposes of collective bargaining. 
Unlike the case at bar, in DePratter the Board had not 
assumed power in the face of an unqualified statutory 
limitation upon its authority to determine an appropriate 
bargaining unit. In deciding that the District Court was 
without jurisdiction, this Court, quoting Inland Empire 
Coumci, stated that equity may furnish relief where there 
exists a showing: 

**‘of unlawful action by the Board and resulting 


injury . . . by way of departure from statutory 
requirements or from those of due process.’ [citation] 
We think no such showing has been made here. 
Unlike Farmer v. United Electrical Workers [cita- 
tion], it cannot be said that the Board’s action— 
here a determination of the appropriate bargaining 
unit—was ‘ ‘plainly beyond the scope of [its] statu- 
tory authority....’ The contrary istrue.’* (232 F. 
2d at p. 76). 


_ “In the Board’s view, DePratter merely reserves the jurisdic- 
tional question (appellants’ brief, pp. 23-24). However, we believe 
the quotation from the opinion of Judge Bazelon referred to above 
amply demonstrates that the jurisdictional question has been settled 
for this circuit. Since no departure from statute existed in DePrat- 
ter, the doctrine of United Electrical Workers necessarily had no 
application. 
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Thus neither United Electrical Workers nor DePratter 
limit judicial review of Board action by way of suit in 
equity to constitutional issues. Departure from statutory 
requirements provides a separate and distinct basis for the 
assertion of original jurisdiction. And it matters not 
whether the departure in question be preliminary to a rep- 
resentation proceeding as in United Electrical Workers or 
in the course of a representation determination as in the 
case at bar. The evil lies in the unsanctioned assumption 
of power regardless of the incidence of such evil in the 
administrative process.® 

In Leedom v. International Union of Mine, Mill and 
Smelter Workers, 352 U. S. ...... .» 1 L. Ed. 2d 201, the 
Supreme Court affirmed the holding of this Court in Inter- 
national Umon of Mine, Mill and Smelter Workers v. 
Farmer, 96 U.S. App. D. C. 416, 226 F. 2d 780, that juris- 
diction exists in the District Court to enjoin the Board from 
acting without authority in depriving a labor organization 
of its compliance status under Section 9 (h) of the Act. 
Accord: Farmer v. United Electrical Workers, supra; 
Farmer v. International Fur & Leather Workers Union, 
95 U. S. App. D. C. 308, 221 F. 2d 862. 

The rule in this circuit was stated by Judge Morris in 
Hotel Employees, Local 255 v. Leedom, 147 F. Supp. 306, 
307-308 (D. C. DC ): 


5The Board styles the administrative investigation of the 
veracity of non-Communist affidavits involved in United Electrical 
Workers as ‘‘an across-the-board inquiry * * ® which does not 
directly involve the decision of any representation question.’’ 
Having made this semantic distinction, the Board concludes that 
the desire of Congress to avoid delay in the bargaining process by 
precluding direct judicial review of a representation proceeding 
applies here but does not apply to “‘an across-the-board inquiry”’ 
(appellant’s brief, p. 37). Assuming arguendo that considerations 
of delay are relevant i im the disposition of the issue posed here, the 
same considerations are regarded by the Board as equally present 
in attempts to disrupt or delay complaint or representation cases 
by raising questions respecting 9 (h). See W. L. BR. B. v. Coca Cola 
Bottling Company of Louisville, Inc., 350 U. S. 264. The short 
answer is, of course, that considerations of delay may not be per- 
mitted to stand in the way of confining the Board to the exercise 
of those powers which it possesses under the Act whether the admin- 
istrative action falls within Section 9 (h) or Section 9 (b) (1). 








18 


‘<The question of whether action, preliminary 
to unfair labor practice proceedings under Section 
10 of the Act, plainly beyond the scope of statutory 
authority, whether by way of departure from statu- 
tory requirements or from those of due process of 
law, may be reviewed by the District Court in the 
exercise of its equity power has been decided for 
this jurisdiction in the case of Farmer v. United Elec- 
trical Workers [citation]; see also DePratter v. 
Farmer, decided by our Court of Appeals February 
2, 1956, Fay v. Douds, 172 F. (2d) 720 (2d Circuit), 
and Leedom et al. v. International Union of Mine, 
Mill and Smelter Workers, S. Ct. No. 57, decided 
December 10, 1956.’’ 


Accordingly, it is no longer open to question that a test 
of original jurisdiction is: Has the Board undertaken to 
exercise power expressly denied to it by the Act? In United 
Electrical Workers the Board undertook to assume a power 
‘“‘to declare a sanction which was neither expressly author- 
ized. by the Act nor intended by Congress”’ (211 F. 2d at 
p. 39). In the instant proceeding, the Board undertook to 
assume a power to find a mixed unit of professional and 
non-professional employees appropriate, a power withheld 
from the Board and given by Congress to the professional 
employees. In these circumstances, the requisite showing 
being present, we believe the District Court properly exer- 
cised its equity powers by confining the Board within the 
limitation imposed by the Act.® 


6 At pp. 24-29 of its brief, the Board cites legislative history in 
support of its contention that Congress rejected ‘‘any broader 
review of representation determinations [#. e. than that provided in 
Section 9(d)] because of its belief that this would result in dilatory 
tactics in representation proceedings, thereby frustrating the Act’s 
basic policy of promoting collective bargaining.’’ Substantially 
the same argument was made by the Board in United Electrical 
Workers and rejected by this Court (see Board’s brief, United 
Electrical Workers, p. 19, note 11). 

The legislative opponents of direct review did not address them- 
selves to the special circumstances of extrastatutory action such as 
is presented in the instant proceeding. Rather were the legislators 
concerned with direct review in the usual determination of repre- 
sentatives. Considerations of delay in the bargaining process result- 
ing from direct review have no consequence where, as here, the 
Board has acted outside the statute in frustration of the very 
restraint placed upon it by 
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2. Switchmen’s precludes direct review only of action com- 
mitted to agency discretion. 


In the face of formidable authorities in support of 
appellee’s right to invoke the equity powers of the District 
Court, the Board cites Switchmen’s Union of North 
America v. National Mediation Board, 320 U. S. 297, as 
standing for the proposition that only constitutional issues 
afford original jurisdiction. It should be noted in this con- 
nection that in the later Inland Empire Coumcil, the 
Supreme Court discerned no such compelling quality in the 
earlier Switchmen’s as the Board now professes to find in 
that case but, instead, reserved the question of availability 
of judicial review until a showing was made ‘‘by way of 
departure from statutory requirements or from those of 
due process of law’’ (325 U. S. at p. 700).7 Assuming 
direct review to be limited solely to constitutional issues, it 
would have been a simple matter for the Supreme Court to 
have so stated, particularly since this Court had decided the 
jurisdictional question on the authority of Switchmen’s. 
See Millis v. Inland Empire, 79 U. S. App. D. C. 214, 144 
F.2d 539. Where, as here, the statutory provision which 
is in issue is stated in the form of a command as to which 
there is no mode of enforcement other than resort to the 
courts, there can be no doubt of the justiciability of appel- 
lee’s claim. Steele v. Lowsville & Nashville R. R. Co., 323 
U. S. 192. 

That Switchmen’s, construed in the light of the precise 
issue there posed, precludes direct review only on a claim 
of erroneous findings in an area where the administrative 
agency has authority to act, was recognized by this Court 


7 It would appear that the Supreme Court in substance applied 
the jurisdictional test of wrongful departure from statute in Inland 
Empire Council though in form reserving the question. The issue 
there involved the authority of the Board to hold a post-election 
instead of a pre-election hearing. It was held, as a matter of statu- 
tory construction, that the National Labor Relations Act (before 
its amendment by the Labor Management Relations Act of 1947) 
allowed the Board such latitude. Thus the Court determined that 
the Board adhered to rather than departed from the statute and so 
denied jurisdiction. 
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in Atr Line Dispatchers Association v. National Mediation 
Board, 89 U.S. App. D. C. 24, 189 F-. 2d 685, cert. denied, 
342 U. S. 849. In that case this Court, despite the broad 
dictum of Switchmen’s, rejected the contention of the 
National Mediation Board that Switchmen’s foreclosed 
original review of extrastatutory administrative action, 
stating at p. 688: 


**In each of these cases [Switchmen’s and a 
series of related cases], the Board had chosen 
between alternate methods of settling a dispute over 
representation under Section 2, Ninth, of the Act. 
The question was not as to the power of the Board 
to resolve the dispute but whether it had done so in 
an erroneous manner.”? (Emphasis added.) 


Since the question presented in Air Line Dispatchers 
concerned the existence of statutory power rather than an 
erroneous exercise of administrative discretion, this Court 
held that Switchmen’s presented no bar to the assertion of 
original jurisdiction. Otherwise, as Judge Fahy stated for 
the Court at p. 688: 


‘*. .. airline dispatchers would suffer a sacrifice 
or obliteration of a right Congress has created in 
their behalf were the Board by an erroneous ruling 
to leave them completely outside the true reach of 
the statute.’’ 


Paraphrasing this observation in the case at bar, the 
professional employees would suffer a sacrifice or oblitera- 
tion of a right Congress has created in their behalf were the 
Board by an erroneous ruling to leave them completely with- 
out the unqualified right of self-determination of their own 
bargaining unit provided by the true reach of the Act. 
Though the statute by a mandatory limitation denies power 
to the Board to find a mixed unit appropriate without defer- 
ring to the wishes of the professional employees, the Board 
here ignored the statute and deprived appellee of a stat- 
utorily created right under the interdependent provisions 
of Section 9 to represent a pure professional unit. 
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The Board would distinguish Air Line Dispatchers 
(appellants’ brief, p. 39) on the ground that the Court 
there sanctioned review where the agency failed to take 
any action, whereas here the agency ‘‘exercised its powers 
and the question is merely whether it has complied with all 
of the statutory requirements in doing so. The latter 
involves ‘an administrative determination which Congress 
has made final and beyond the realm of judicial scrutiny’ 
(Atr Line Dispatchers, supra)’’. 

We believe the distinction is without substance. In 
Air Line Dispatchers, as well as in the instant proceeding, 
a common question of unlawful exercise of power exists. 
The Board would cloak that unlawful exercise of power in 
the instant case in the protective raiments of a ‘‘final’’ 
administrative determination. In essence, the argument 
differs in no way from that advanced by the Board in 
Umited Electrical Workers, supra, i. e., its action under 
Section 9(h) was similarly immune from judicial scrutiny 
since part of and preliminary to a ‘‘final’’ administrative 
determination. The logic of the Board’s argument would 
compel the conclusion that though Congress inserted the 
9(b) (1) proviso in the Act for the express purpose of with- 
holding power from the Board to find appropriate a mixed 
unit of professional and non-professional employees except 
in the manner there provided, the Board may nevertheless 
run roughshod over the proviso because implementation of 
the proviso is necessarily involved in a ‘final’? administra- 
tive determination. We maintain that the Board may not 
thus lightly escape the consequence of its unauthorized 
action by taking refuge in the circumstance that such action 
occurred in the course of an administrative determination 
culminating in certification. 

In Switchmen’s the administrative agency was not pre- 
suming to exercise a power it did not possess under the 
statute. There the question was not as to the conceded fail- 
ure of the agency to remain within the scope of its powers. 
Here it is not questioned but that the administrative action 
falls outside the power conferred upon the Board by the 
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Act. The Board’s contention that appellee’s rights are ade- 
quately protected by the Board’s own sense of self-abnega- 
tion, in the face of extrastatutory action, makes a mockery 
both of the proviso and the constitutional scheme of confin- 
ing an administrative agency to the area marked out for it 
by the legislature. In these circumstances— 


‘<The objection to judicial restraint of an unlaw- 
ful exercise of power is not weighty.’? Joint Antr- 
Fascist Refugee Committee v. McGrath, 341 U. S. 
123, 156 (Frankfurter, J. concurring). 


D. The Administrative Procedure Act provides appellee 
with an independent basis for the mstant suit. 


| As this Court stated in Air Lime Dispatchers (189 F. 2d 
at p. 689) with regard to the Administrative Procedure 
Act— 


‘the general purport of the statute is that persons 
suffering legal wrong because of agency action, or 
adversely affected or aggrieved thereby, should be 
allowed by Section 10 to obtain judicial considera- 
tion.”’ 


| The denial of the right of appellee’s union under the 
several interdependent provisions of Section 9 of the Act 
to represent professional employees in a separate bargain- 
ing unit presents a legal wrong justiciable under Section 
10 of the Administrative Procedure Act provided (1) the 
Act ‘‘does not preclude judicial review or (2) agency action 
is by law committed to agency discretion. ...’’ (60 Stat. 237, 
5 U.S. C. Sec. 1009). 
We have demonstrated that the action here constitutes 
a usurpation of power by the agency to determine a mixed 
bargaining unit where Congress unreservedly lodged such 
power in the professional employees. Hence the agency 
action in question is without the area of agency discretion. 
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With regard to the alternative ground for the preclusion 
of direct review under the Administrative Procedure Act, 
there must exist a legislative intent ‘‘clear, convincing and 
unmistakable’’ to forbid such review (Administrative Pro- 
cedure Act, Legislative History, Sup’t of Documents, Docu- 
ment No. 248, p. 368). The legislative history of the orig- 
inal as well as the amended Act affords no indication that 
Congress regarded Section 9(d) as precluding judicial 
review of extrastatutory action even though arising in the 
course of a representation determination (appellants’ brief, 
pp. 24-29). Moreover, Inland Empire Coumcil decided 
in 1945, made evident that the special circumstances of 
departure from statute here presented would provide 
ground for direct review of Board action affecting a repre- 
sentation determination. Nevertheless when Congress con- 
sidered the Taft-Hartley amendments, in 1947, including a 
proposed amendment to Section 9(d), it neither criticized 
the decision nor undertook to remove this special area of 
direct review from the Court’s original jurisdiction. Cf. 
Gullett Gin Co. v. N. L. R. B., 340 U. S. 361, 365-366. 

We believe, therefore, that the language of the Court in 
Air Line Dispatchers (189 F. 2d at p. 689) is equally appro- 
priate here: 


‘‘Since it is not a question of the type previously 
held unreviewable, and since there is no explicitness 
in the Railway Labor Act or indication in its history 
of a Congressional intention to leave it exclusively 
to Board determination, the provisions of Section 10 
of the Administrative Procedure Act for court review 
take hold of it.’ 


In sum, the Board may not exercise power whereof 
power there is none in deprivation of appellee’s statutory 
rights and nevertheless remain immune from judicial 
restraint. In the absence of an available administrative 
remedy both the general jurisdiction of the Federal Courts 
and Section 10 of the Administrative Procedure Act pro- 
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vide a remedy to enforce a statutory limitation which Con- 
gress has written into the Act.® 


| *The following note commenting on this Court’s decision in 
United Electrical Workers appears at 67 Harvard Law Review 
1084 : 


‘“When a collateral attack on a certification proceedings 
is based on a claim of erroneous findings in an area where 
the Board has statutory authority to act, courts have inferred 
an intention to make Board discretion final and nonreview- 
able from Congress’ refusal to provide for statutory review. 
See, eg. Madden v. Brotherhood and Union of Transit 
Employees, 147 F. 2d 439 (4th Cir. 1945). But the absence 
of statutory review should not warrant the inference that 
an agency has unchecked discretion to determine the scope 
of its power, so that APA Sec. 10 is inapplicable. Where 
there has been a substantial claim of extrastatutory action, 
courts have often entertained petitions for injunctive relief 
in spite of statutes which conferred only limited rights of 
review. See, e.g. Utah Fuel Co. v. National Bituminous 
Coal Comm’n., 306 U. S. 56 (1939). But see Switchmen’s 
Union v. National Mediation Board, 320 U. S. 297 (1943). 
Switchmen’s, however, involved determinations which were 
arguably within the agency’s necessary discretion and 
hence could be distinguished from the present case. Fur- 
ther, in Inland Empire, supra, the Supreme Court appar- 
ently felt that Switchmen’s did not foreclose all possibility 
of collateral review. Thus the instant findings of extrastatu- 
tory action should overcome the qualifications of statutory 
preclusion and agency discretion in APA Sec. 10 and so 
justify the Court’s assumption of jurisdiction.’? 








Conclusion. 


For the foregoing reasons, it is respectfully submitted 
that the order of the District Court below be affirmed and 
the appeal herein dismissed. 
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tion of the profession of engineering as a social and 
economic influence vital to the affairs of men and of the 
United States.”? (Extract from Constitution and Bylaws 
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of the Society.) The headquarters of the Society are 
maintained in Washington, D. C. Membership in the 
Society is restricted to individuals who obtain and retain 
registration as a Professional Engineer or Engineer-in- 
Training under the engineering registration laws which are 
in force in all States, Territories, Possessions and the 
District of Columbia. The membership of the Society is 
approximately 41,000. Forty-three state societies of pro- 
fessional engineers are affiliated with the Society and 
within the state societies there are approximately 360 local 
chapters. 


| From its inception, the Society has interested itself in 
the effect of the National laws on, the engineering profes- 
sion and in this connection it has taken a leading part in 
bringing to the attention of appropriate Committees of 
Congress, from time to time, data bearing on the impact 
of Federal legislation upon the engineering profession. 


The case before the Court is one of first impression on 
an aspect of the National Labor Relations Act, as amended 
(61 Stat. 136, 29 U.S.C., Sees. 151 et seg.), which particu- 
larly and peculiarly involves all professional engineers 
who are ‘‘employees’’ under the Act, including many 
members of the Society. It is, in fact, estimated that there 
are between 400,000 to 500,000 engineers in the United 
States, most of whom are ‘‘employees,’’ and who will be 
vitally affected by the disposition of the pending case. The 
decision in this case will be the first determination by a 
Court of (1) whether those engineers are entitled, as a 
matter of right under the Act, to determine their desires 
in questions of collective bargaining representation, as a 
separate class of employees, within the ‘‘professional”’ 
category designated in the Act, without the inclusion of 
any employees who are not professional employees in the 
yoting group, and (2) whether these engineers are entitled 
to directly appeal an erroneous representation determina- 
tion by the National Labor Relations Board. 
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SUMMARY OF ARGUMENT 
I 


The Board’s commingling of nonprofessional employees 
with professional employees in a voting unit without 
affording the professionals a separate vote to determine 
their wishes regarding inclusion in such a mixed unit, 
violates the mandatory language of Section 9 (b) (1) of 
the National Labor Relations Act, and denies the profes- 
sional employees their rights granted under that section. 
The Board, since 1948, has adopted a ‘predominantly 
professional’? theory under which it seeks to justify its 
actions in representation determinations. In practice, 
however, situations may arise in which the votes of non- 
professional employees in one of these heterogenous 
groups could actually decide the collective bargaining fate 
of a group more than ‘‘predominantly professional,’”’ thus 
achieving a result inconsistent with the true purpose of 
the Act which recognizes that professional employees, due 
to different characteristics, are entitled to separate rights 
from other employees. 


When the Board has violated specific statutory language, 
such as that found in Section 9 (b) (1), injured parties 
are entitled to have the Board’s action directly reviewed 
in a separate equity proceeding. Farmer v. United Elec- 
trical Workers, 93 U.S. App. D.C. 178, 211 F. 2d 36 (1953), 
cert. denied, 347 US. 943 (1954). In addition, since ‘‘the 
power of the Board is limited by the express statutory 
provision in the Labor Act,’? NIRB v. Glen Raven Knit- 
ting Mulls, Inc., 235 F. 2d 413 (4th Cir. 1956), Board pro- 
ceedings are reviewable in an original equity suit in the 
District Court if there is a showing of unlawful action 
by the Board ‘“by way of departure from statutory require- 
ments or from those of due process,’’ DePratter v. Farmer, 
98 U.S. App. D.C. 74, 232 FP. 2d 74 (1956). 


The Board’s reliance on the Supreme Court decision in 
Switchmen’s Union v. National Mediation Board, 320 U.S. 
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297 (1943) is clearly not controlling in the instant case. 
The Railway Labor Act, with which the Switchmen’s case, 
supra, was concerned, permitted the Mediation Board wide 
discretion in certification proceedings, and did not contain 
a specific prohibition upon the Board’s actions as does the 
present Section 9 (b)(1) of the National Labor Relations 
Act. Thus, a situation wherein the Board is granted gen- 
eral discretionary authority in unit determinations is com- 
pletely distinguishable from the instant case involving the 
Board’s action under Section 9 (b)(1) which declares that 


* * * the Board shall not (1) decide that any unit is 
appropriate for such purposes if such unit includes 
_ both professional employees and employees who are not 
_ professional employees unless a majority of such pro- 
_ fessional employees vote for inclusion in such unit; 
* * * (emphasis added). 


The commingling of professional with nonprofessional 
employees in a voting unit without first affording the pro- 
fessionals separate voting rights, therefore constitutes a 


clear departure from express statutory requirements, re- 
sulting in a situation in which, from the authorities cited, 
the District Court has jurisdiction to directly review the 


Board’s violative actions. 


The Board’s fear that an adverse ruling to its position 
could result in a situation wherein virtually every Board 
representation determination could be alleged to be in ex- 
cess of statutory authority is not justified on two grounds. 
First, the Board’s action in the instant case rests on a viola- 
tion of specific mandatory language, rather than an abuse 
of discretionary power; and second, judicial review of 
Board action contrary to a specific prohibition would go 
only to those relatively few portions of the Act which im- 
pose specific prohibitions on the Board’s discretion. 


In addition to the court decisions upholding the right of 
injured parties to obtain direct judicial review of unlawful 
Board actions, such complaining parties are expressly en- 
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titled to judicial review under Section 10 of the Adminis- 
trative Procedure Act (60 Stat. 243, 5 U.S.C. 1009), if 
there has been an agency action in excess of statutory au- 
thority. NLRB v. Glen Raven Knitting Mills, Inc., supra. 


The suggested method of obtaining judicial review of 
Board representation determinations via the ‘‘unfair labor 
practice’’ charge is an unnecessary, impractical, burden- 
some procedure unwarranted by the declared purposes and 
policies of the Act. To require the encouragement of an 
unfair labor charge so that parties may have their day in 
court, in effect, suggests that appellees defend their rights 
by deliberately engaging in an illegal act. Such a recom- 
mendation is a novel concept of administrative law. Even 
if this concept were adopted, and the Engineers Associa- 
tion demanded that the employer bargain for only part of 
the certified unit, and the employer logically refused, there 
would be no incentive for the employer to bring an unfair 
labor charge against the Association, for the employer has 
lost nothing. 


This roundabout method of securing judicial review of a 
violation of employee rights under the Act, constitutes an 
unnecessary costly procedure which would involve great 
expense, and could consume two or more years. During 
this entire period, the rights of the employees would be in 
suspension. 


Since the language of Section 9 (b)(1) of the Act is so 
clear, and the Board’s derogation of prohibitory language 
likewise so clear, the parties should have access to direct 
equitable relief without going through the unnecessary 
motions of encouraging an unfair labor practice charge. 
The Board’s clear violation of the prohibitory language of 
Section 9 (b)(1) makes it inequitable to require injured 
parties to seek judicial redress in the manner suggested by 
the Board. 
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‘Since it is unclear whether the Board has abandoned its 
claim made in the District Court that Section 9 (b)(1) was 
not violated if the certified unit was ‘‘predominantly pro- 
fessional,’’ a brief discourse on the historical background 
of Section 9 (b)(1) may be helpful to the Court. 


The statutory language of 9 (b)(1) is precise and exact 
in Imposing an absolute prohibition upon the Board in the 
determination of appropriate units. It is significant that 
the Thirteenth Annual Report of the Board declared that 
this professional provision, ‘‘removes the matter from the 
Board’s discretion and permits of no exceptions to the gen- 
eral rule.’”? (Emphasis added). During Congressional 
hearings, at which proposed 1947 amendments to the Na- 
tional Labor Relations Act were considered, it was pointed 
out in testimony by a panel of national engineering societies, 
that professional employees have a different background 
and outlook from nonprofessionals, and that ‘‘No profes- 
sional employee * * * should be forced to affiliate with, or 
become members of, any bargaining group which includes 
non-professional employees * * *.’? As a method of carry- 
ing out these recommendations, the House Conference Re- 
port stated that ‘‘the Board cannot include both profes- 
sional employees and employees who are not professional 
employees in the same unit, unless a majority of the pro- 
fessional employees vote for inclusion therein.’’ This lan- 
guage has been reproduced in almost identical form in the 
present Section 9 (b)(1). 


Under its ‘‘predominantly professional’’ theory, however, 
the Board has not adopted standards or specified any set 
percentages to govern the question of how far it may go in 
including nonprofessionals in voting units with professional 
employees. Conceivably, the Board could consider as ‘‘pre- 
dominantly professional’? a unit containing only fifty-one 
percent of professional employees. In view of the deliber- 
ate, considered language of Section 9 (b)(1) which allows 
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professional employees to choose for themselves regarding 
representation in a heterogenous unit, it is the opinion of 
the amicus curiae that Congress did not intend and did not 
grant the Board such power as it arrogates to itself. 


The Board has further sought to justify its inclusion of 
nonprofessional with professional employees in a voting 
unit on the ground that they have interests similar to the 
professionals, and that were these nonprofessionals ex- 
cluded, there would be no satisfactory method of protecting 
their rights under the Act. As a practical matter, however, 
they could properly be designated as ‘‘technicians,”’ a clas- 
sification which has been established and recognized by the 
Board over the years. As stated by the Board in its Seven- 
teenth Annual Report, ‘‘Technical employees usually are 
placed in separate units unless one of the interested parties 
objects to the establishment of such a unit, The reason for 
grouping technical employees separately is that ordinarily 
their duties and interests differ substantially from those of 


other employees in the same plant.’’ 


The Board also contended that if a separate unit com- 
posed only of the few technicians were established, it is 
doubtful that the technicians would enjoy the same degree 
of equality of bargaining power between employers and 
employees, as would be enjoyed by larger groups in collec- 
tive bargaining. This argument is untenable, however, on 
the basis of prior Board decisions that ‘‘ * * * a compara- 
tively small number of employees in a proposed unit is not 
a factor of special relevancy where the requested group 
could constitute an appropriate unit by other Board stand- 
ards.”” McCarthy Chemical Company, 98 NLRB 1084, 
1085 (1952). 
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ARGUMENT 
I 


THE DISTRICT COURT HAD JURISDICTION TO REVIEW THE 
_ WALIDITY OF THE BOARD’S REPRESENTATION DETER- 
MINATION 


A. The Board's violation of an express statutory prohibition 
will, if not corrected by the courts, effectively deny profes- 
sional employees the rights granted in the Act. 


Section 9 (b)(1) of the National Labor Relations Act, 
as amended, 61 Stat. 143, 29 U.S.C. Sec. 159(b)(1), im- 
poses an express statutory prohibition on the Board that 
a unit for purposes of collective bargaining is not appro- 
priate if it includes both professional and nonprofessional 
employees, unless a majority of the professional employees 
vote for inclusion in such a mixed unit. The inherent and 
basic principle of the statutory right of self-determination 
confined to professional employees is that the professionals, 
due to different backgrounds, education, professional view- 


point, ethical standards, etc., are entitled to decide their 
acceptance or rejection of collective bargaining representa- 
tion, or the choice of a representative if they decide for 
representation, uninfluenced or controlled by those from 
essentially different backgrounds and viewpoints, 7.e. the 
nonprofessional employees. 


The historical background of the Board’s neglect of this 
precise statutory language, and the establishment of its 
“¢predominantly professional’’ theory leading to the instant 
case, began with Contimental Motors, Corp., 77 NLRB 345 
(1948). In Continental Motors, supra, there were approxi- 
mately 90 eligible voters in the ‘‘professional’’ group. Of 
85 votes cast, 42 were for the petitioning union and 39 were 
against the petitioner (4 votes were challenged). The em- 
ployer had challenged the professional status under the Act 
of nine employees in the blueprint room. But the Board re- 
jected the employer’s challenge, stating that it was not nec- 
essary to pass upon the professional status of the nine em- 
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ployees because the bargaining unit was composed predom- 
mamtly of professional employees. In view of the closenes$ 
of the vote, it may very well have been the case that a 
majority of the professional employees voted against the 
petitioning union, and that the wishes of the majority were 
frustrated by the vote of the employees in the blueprint 
room, whose professional status was not determined by the 
Board, and who may well have been found to be nonpro- 
fessional employees within the definition of Section 2(12) 
of the Act. 


More recently, a practical illustration of the way in which 
the Board’s action could deny professional employees their 
separate rights under the ‘‘predominantly professional’’ 
theory is afforded by a representation election at The Texas 
Company, Westville, New Jersey. NLRB Case 4-RC-3024. 
At this election, which was held September 7, 1956 among 
all professional engineers and chemists, 15 votes were cast 
for the petitioner, Association of Professional Engineers 
and Chemists (independent); and 15 against. The Asso- 
ciation was denied certification as the bargaining represen- 
tative for failure to achieve the necessary majority vote. 
If the above-mentioned factual situation were slightly 
altered to add one more eligible vote to the 30 votes cast, 
and if that one vote were cast by an admittedly nonpro- 
fessional employee, there would be the anomalous situation 
in which the single vote of a nonprofessional employee 
could decide the collective bargaining fate of a group more 
than “‘predominantly professional,’ since such a single non- 
professional vote would effect a majority for the successful 
side. 


These examples indicate the way in which the Board’s 
‘‘predominantly professional’’ theory violates the express 
language of the Act, and denies professional employees 
their separate rights. 
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B. Where the Board has violated a specific statutory prohibi- 
| Hon, the courts have exercised jurisdiction in equity 
proceedings. 


It has been consistently held that where the Board has 
violated clear, mandatory statutory language, courts have 
assumed jurisdiction to review, in a separate equity pro- 
ceeding, the Board’s actions. 


In Farmer v. Umited Electrical Workers, 93 U.S. App. 
D.C. 178, 211 F. 2d 36 (1953), cert. denied, 347 U.S. 943 
(1954), which involved a finding that the Board’s investiga- 
tion into the truth of non-Communist affidavits filed by cer- 
tain union officers was beyond the Board’s statutory author- 
ity, the Court of Appeals held: 


It is clear enough that review of Board action in 
the Court of Appeals is limited to unfair labor prac- 
tice proceedings under Sec. 10. But the question 
whether action, preliminary to such proceedings and 
plainly beyond the scope of statutory authority, may 
be reviewed by the District Court in the exercise of 
its equity power was twice reserved by the Supreme 
Court to await ‘the required showing of unlawful 
action by the Board and resulting injury * * * whether 
by way of departure from statutory requirements or 
from those of due process of law.’ We think the re- 
quired showing is presented in these cases. 


‘This court in DePratter v. Farmer, 98 U.S. App. D.C. 74, 
232 F. 2d 74 (1956), recognized that Board proceedings are 
reviewable in an original equity suit in the District Court 
if there is a showing of unlawful action by the Board ‘‘by 
way of departure from statutory requirements or from 
those of due process.’’ It is true that the DePratter case 
found that the Board’s determination of an appropriate 
unit consisting of full-time and part-time production 
workers was within its statutory authority. It was noted, 
however, that the approval of such a unit was ‘‘within the 
Board’s discretion.’’ This situation, wherein the Board 
is granted general discretionary authority in unit deter- 
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minations, is completely distinguishable from the instant 
case involving the Board’s action under section 9(b) (1). 
Under section 9(b) (1) the Board has no discretion, for the 
language is explicitly clear ‘‘That the Board shall not 
(1) decide that any unit is appropriate for such purposes if 
such unit includes both professional employees and em- 
ployees who are not professional employees unless a major- 
ity of such professional employees vote for inclusion in such 
unit ;’”? (emphasis added). 


The commingling of professional with nonprofessional 
employees in a voting unit without first affording the pro- 
fessionals separate voting rights constitutes a clear de- 
parture from express statutory requirements, and thus un- 
der the language of DePratter v. Farmer, supra, the Dis- 
trict Court has jurisdiction to directly review the Board’s 
actions. 


In a very recent case involving the validity of a represen- 
tation certification and the Board’s finding that a unit was 
appropriate for collective bargaining, the court determined 
that the Board had exceeded its powers. NIRB v. Glen 
Raven Knitting Mills, Inc., 235 F. 2d 413 (4th Cir. 1956). 
Circuit Judge Soper, speaking for the Court, recognized 
that the courts have been liberal in interpreting the Board’s 
power under section 9 (b) of the Act to determine if a unit 
is appropriate for collective bargaining purposes, and that 
the Board’s decision as to whether the appropriate unit 
should be craft unit, plant unit or sub-division thereof is 
not subject to review unless it is unreasonable and arbi- 
trary. Judge Soper continued by saying: 

Furthermore, the power of the Board is limited by the 
express statutory provision in the Labor Act that, in 
determining whether a unit is appropriate, the extent 
to which the employees have organized shall not be 
controlling. 29 U.S.C. Section 159 (c)(5). We are 
called upon to decide whether the Board exceeded its 
powers in the instant case. 
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The Court concluded that the Board had exceeded its 
powers in that determining that a unit of knitters was ap- 
propriate, the Board’s action actually was controlled by 
the extent to which the knitters had previously been or- 
ganized, contrary to the express statutory language of Sec- 
tion 9 (¢) (5). 


The conclusion is inescapable, therefore, that proceedings 
of the Board are directly reviewable by separate equity suit 
in the District Courts if the Board has violated an express 
statutory prohibition. Cases cited in the Board’s brief 
wherein the Courts have refused to review Board deter- 
minations under the grant of general discretionary author- 
ity, which authority was found not to have been abused, are 
thus distinguishable on this point. Millis v. Inland Empire 
District Council, 79 U.S. App. D.C. 214, 144 F. 24 539 (1944), 
aff'd, 325 U.S. 697 (1945). 


The Board’s reliance on the Supreme Court decision in 
Switchmen’s Union v. National Mediation Board, 320 U.S. 
297 (1943) is clearly not controlling or, in fact, in point to 
the instant situation. There, Section 2, Ninth of the Rail- 
way Labor Act, which the Board says is ‘‘analogous to Sec- 
tion 9 of the National Labor Relations Act,’’ (Board’s brief, 
p. 29) refers to ‘‘ * * * craft or class for the purposes of 
this Act,”’ giving the administrative agency an obvious wide 
discretion. It does not go on, as does Section 9 of the 
National Labor Relations Act in this case, to stipulate addi- 
tional specific limitations and prohibitions over and above 
the general grant of discretionary power. The language of 
the Supreme Court (Id., at 301) supports the position of 
the appellee: 


* * * Congress for reasons of its own decided upon 
_the method for the protection of the ‘right’ which it 
created. It selected the precise machinery and 
ago the tool which it deemed suited to that 

en. e#¢s8 
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Here, Congress ‘‘selected the precise machinery and 
fashioned the tool which it deemed suited * * *,’’ in a differ- 
ent manner; namely, that the Board could not lawfully in- 
clude professional employees and nonprofessional em- 
ployees in the same unit unless the professional employees 
by separate vote decided to be included in the unit with non; 
professional employees. 


The Board’s fear that a ruling unfavorable to its view 
could result in a situation wherein virtually ‘‘ * * * every 
Board determination in a representation proceeding could 
be cast in terms of an alleged excess of statutory authority, 
thereby completely circumventing Congress’ intention to 
limit the reviewability of such proceedings,’’ (Board’s 
brief, p. 36) is not justified, on two grounds. First, the 
Board’s action contrary to the statute in the present situa- 
tion does not rest on a claim of arbitrary or capricious 
action under its discretionary power on unit determination 
under the general authority of Section 9; rather it rests on 
a specific violation of a definite prohibition on the Board. 
Second, a holding that the Board’s action contrary to a 
specific prohibition is reviewable by the Court would go 
only to those portions of the Act which impose specific 
prohibitions on the Board’s discretion, such as in the case 
of professional employees (Section 9 (b) (1)), a determina- 
tion based on a different unit established by prior Board 
decision (Section 9 (b) (2)), or including guards in a unit 
with other employees (Section 9 (b) (3)). The specific 
prohibitions are few in number, involving a relatively small 
percentage of Board unit determinations, and, therefore, 
could not reasonably be expected to result in the flood of 
court challenges which the Board appears to contemplate. 


In any event, there is no warrant for denying judicial 
corrective action where an administrative agency acts con- 
trary to the specific limitations and prohibitions which Con- 
gress has seen fit to impose on it. 


\ 
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Judge Soper in the Glen Raven case, supra, further stated 
that the Administrative Procedure Act of 1946, 60 Stat. 237 ; 
5 U.S.C. Sec. 1001, expressly provides for review of Board 
decisions. Section 10 declares that the reviewing court 
shall: 


* * * (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be ( 1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in 
accordance with law; (2) contrary to constitutional 
right, power, privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of pro- 
cedure required by law; * * * 


This well-reasoned opinion of Judge Soper conflicts with 
the theory of the Board in its brief (footnote 24, page 39) 
that the Administrative Procedure Act does not provide 
appellee with an independent basis for the instant suit. 
According to the Board’s brief, the Act is inapplicable to 
statutes which preclude judicial review or agency action 


which is by law committed to agency discretion. However, 
the inclusion in the Act of explicit procedure for review of 
Board actions through the charge of an unfair labor prac- 
tice, does not support the contention that direct review is 
thereby precluded in other situations, e.g., where the agency 
violates a definite prohibition of its powers. Section 10 
of the Administrative Procedure Act specifically provides 
for judicial review of agency action or decisions “‘in ex- 
cess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; * * *”? 


C. Judicial review of Board certifications in violation of the 
_ Statute through the “unfair labor practice” procedure is 
_mot provided by the Act, nor is it a practical solution to 
remedy injury to the aggrieved party. 

The Act itself, and the legislative history, shows that the 
unfair labor practice procedure and remedies, upon which 
the Board so heavily relies as a panacea, was to operate on 
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and against the parties to collective bargaining by specify- 
ing certain practices as improper and providing enforce- 
ment machinery to prevent the commission of such pro- 
hibited practices. The point in issue in this case is quite 
distinct from this, in that the restriction operates against 
the Board, not against the parties. It was never contem- 
plated or intended that a prohibition on the Board should 
be enforced by the devious route of attaching the prohibi- 
tion on the parties. 


The detailed procedure as set out in the Board’s brief 
by which the Engineers Association could challenge the 
Board’s representation determination as erroneous, is at 
best an expensive, lengthy and indirect method of accom- 
plishing what the courts have held could be achieved by 
direct judicial review. Farmer v. United Electrical Work- 
ers, supra. 


The alternative procedure of securing a test of the certi- 
fication through the unfair labor practice route, suggested 
by the Board, is unique, if not startling. The Board, in 
effect, suggests that the Engineers Association defend its 
rights by deliberately engaging in an illegal act. The sug- 
gested avenue is all the more disconcerting in the face of the 
Congressional language in Section 1 of the Act that “neither 
party has any right in its relations with any other to engage 
in acts or practices which jeopardize the public health, 
safety, or interest,’’ and, later, ‘‘It is the purpose and 
policy of this Act, * * * to define and proscribe practices on 
the part of labor and management which affect commerce 
and are inimical to the general welfare, and to protect the 
rights of the public in connection with labor disputes affect- 
ing commerce.’’ The Board now says, in effect, that the 
very practices which the Act proscribes should be adopted 
by one of the parties as an admittedly artificial means of 
protecting the specific right granted in the Act. For an 
administrative agency to recommend a deliberate violation 
of the Act it is charged with enforcing is a novel concept 
of administrative law. 
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Even if this concept be accepted, there is no assurance 
that after years of litigation the appellees would finally 
have their rights declared in final effective form. If the 
Engineers Association makes a demand on the employer to 
bargain for only part of the certified unit, and the employer 
refuses, as he logically must refuse, there is no incentive 
for the employer to bring an unfair labor practice charge. 
He has lost nothing. The nine employees whom the En- 
gineers Association refuses to represent may, the Board 
suggests, bring the charge. As a practical matter it is ex- 
ceedingly unlikely that nine employees in such a situation 
would undertake a lengthy and expensive procedure. The 
vague nature of the suggested approach is apparently rec- 
ognized by the Board in its reference to the possibility 
s¢* * * that appellee’s union could not obtain review of 
the Board certification * * * ’’ (Board’s brief, p. 21). The 
Board argues that even so the District Court was without 
jurisdiction, apparently concluding under this assumption 
that the appellee may properly be left without a remedy. 
This line of reasoning says nothing more than that Con- 
gress may enact limitations, prohibitions, restrictions and 
bars to no avail; that an administrative agency may thwart 
the clear Congressional will expressly stated. 


Furthermore, the parties could be involved in costly liti- 
gation involving a long delay, and possible appeal to the 
Supreme Court, all of which could consume two or more 
years, during which period their rights under the Act would 
be in suspension. It is interesting to note that the Board 
itself recognized that even under a proposed amendment 
which would permit direct review of representation pro- 
ceedings, it would take a year to obtain an Appeals Court 
determination. (Hearings Before the Senate Labor Com- 
mittee on S. 1000, et al., 76th Cong., 1st Sess. pp. 584-585). 
If direct equitable review of Board action, according to the 
Board itself, could consume a year, is it not reasonable to 
assume that the more involved ‘‘unfair labor practice’’ pro- 
cedure would take up twice as much or more time? Such 
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a policy as the Board now suggests is contrary to the 
policies of the Act for the ‘‘orderly and peaceful”? (Sec. 1) 
settlement of labor disputes. 


Since the language of Section 9 (b)(1) of the Act is so 
clear, and the Board’s derogation of prohibitory language 
likewise so clear, the parties should have access to direct 
equitable relief without going through the unnecessary mo- 
tions of encouraging an unfair labor practice charge. 


8 


THE STATUTORY LANGUAGE AND LEGISLATIVE HISTORY 
SUPPORTS TOTAL SEPARATION OF PROFESSIONAL AND 
NONPROFESSIONAL EMPLOYEES IN VOTING UNITS 


Although it is not completely clear whether the Board 
has now abandoned its claim advanced in the District Court 
that it could interpret the Act to allow nonprofessional em- 
ployees to vote with professional employees in one unit, it 
may be helpful to the Court to indicate the background and 


legislative history leading to the adoption of Section 
9 (b) (1). 


A. The statutory language is clear. 


Section 9 (b) (1) of the Act is precise and exact in impos- 
ing an absolute prohibition upon the Board in the deter- 
mination of appropriate units. The statutory language 
admits of only one interpretation—that a unit is not ‘‘ap- 
propriate’’ if it includes both professional employees and 
nonprofessional employees unless the professional em- 
ployees first vote to include themselves in the heterogenous 
unit. And there is nothing in the language which indicates, 
however remotely, that the Board may find some exceptions 
to the clear mandate laid down by Congress. 


It is of some significance that the Board’s Thirteenth An- 
nual Report, for the fiscal year ended June 30, 1948, the 
first annual report following the 1947 amendments to the 
Act, said of the new professional separation provision: 
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This amendment substantially codifies the Board’s 
prior practice of placing professional employees in sep- 
arate bargaining units, or excluding them from units 
of other employees wherever the record in a particular 
case indicated that the professional personnel desired 
to be segregated. But it removes the matter from the 
Board’s discretion and permits of no exceptions to the 
general rule. (Thirteenth Annual Report of the NLRB, 
p. 40, emphasis added.) 


Following this observation, the Board notes that in Con- 
timental Motors Corp., supra, which first established the 
Board’s ‘‘predominantly professional’’ theory, the election 
had been held prior to the effective date of the amended 
Act containing the professional separation restriction. 
From the fact that the Board felt it wise to note the excep- 
tional situation in Continental Motors due to the transition 
period from the original Act (without the professional sep- 
aration provision) to the amended Act (with the profes- 
sional separation provision) it may be inferred that the 
Board in the first instance recognized that under normal 
circumstances it could not have included the nonprofes- 
sionals in the voting unit. 


Having, however, established the precedent under the 
transitional circumstances in Continental Motors, the Board 
has now extended the ‘‘predominantly professional’’ theory 
to a line of cases culminating in the litigation before the 
Court. | 


|B. The legislative history of Sec. 9 (b) (1) supports total 
separation of professionals in all circumstances. 

Even though it is a well-established rule of statutory con- 
struction that where a provision is clear upon its face the 
Court will not examine the intent of the enacting body, it 
may be helpful to consider briefly the Congressional back- 
ground of the professional section in dispute. 


‘The principal proponents for the inclusion of provisions 
in the amended Act dealing specifically with the rights of 
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professional employees were a group of national engineer- 
ing societies, including the amicus curiae, which appeared 
before the Congressional committees as a panel. (Hearings 
Before Senate Committee on Labor and Public Welfare, 
80th Cong., 1st Sess., part 3, p. 1702 (1947) ; Hearings Be- 
fore House Committee on Education and Labor, 80th Cong., 
Ist. Sess., vol. 5, p. 2779 (1947)). The gist of the testimony 
was that the National Labor Relations Board had swept 
professional employees into collective bargaining units 
overwhelmingly composed of nonprofessional employees 
and that such forced amalgamation foreclosed a proper de- 
termination of the desires of the professional employees 
in matters of collective bargaining. It was made clear in 
the testimony that there was no intent to prohibit collective 
bargaining rights for professional employees, but that it 
was desired that professional employees be entitled as a 
matter of right to a separate determination of their wishes 
upon collective bargaining questions. 


The major burden of the testimony was that professional 
’ employees have an essentially different background and out- 
look from nonprofessional employees, and the intended dis- 
tinction between the two was stated in testimony in the 
following language : ‘‘ Wherever the term ‘non-professional’ 
is used in the following discussion, reference is made to em- 
ployees whose duties do not fall within this definition.’’ 
(Sec. 2, S. 360, 80th Cong., Ist Sess.; now Sec. 2 (12) of the 
Act.) Thus, the principal sponsors of the provisions of the 
Act now before the Court had in mind a complete and total 
distinction between the professionals and nonprofessionals. 
This intention is further confirmed by one of three specific 
points recommended to Congress for correction of the 
problem: ‘‘(2) No professional employee, or group of pro- 
fessional employees, desiring to undertake collective bar- 
gaining with an employer, should be forced to affiliate with, 
or become members of, any bargaining group which includes 
non-professional employees, or to submit to representation 




















20 


by such a heterogenous group or its designated agents.”’ 
(Emphasis added) 


It is correct that the principal purpose of Section 
9 (b) (1) was to protect professional employees from being 
engulfed by a more numerous group of nonprofessional 
employees. That was the major reason for seeking correc- 
tive legislation and was stressed in the testimony of the 
National engineering societies. The point in issue involves 
the mechanism which Congress adopted to meet this 
problem. 


It is the contention of the amicus curiae that Congress 
adopted a method of solution along the lines recommended 
by the National engineering societies, i.e., that the Board 
be prohibited from including any nonprofessionals with 
professionals in a voting unit. 


Thus, while the Board stressed in its argument to the 
District Court that the purpose of the provision in the 
House bill (H.R. 3020, 80th Cong., Ist Sess.) was to pre- 
vent ‘“‘distinguishable minorities’’ from being ‘‘forced 
* * * into bargaining units against their will,’’ the House 
Conference Report, explaining the method to be followed, 
states that “‘the Board cannot include both professional 
employees and employees who are not professional employ- 
ees in the same unit, unless a majority of the professional 
employees vote for inclusion therein.’’ (1 Legislative His- 
tory of the Labor Management Relations Act, 1947, Govt. 
Print. Off., 1948, p. 551.) Opponents of the professional 
separation provision understood that total separation 
would be required under the House bill. Representative 
Klein, a member of the House Committee, for example, 
stated on the House floor, ‘‘Any splinter group, however 
small, must be separated if an ‘interested person’ desires 
it, and if the group is ‘distinguishable.’ ’’ (1 Leg. Hist. 
654.) Professional employees are admittedly ‘‘distinguish- 
able’? under the Act in view of Section 9(b)(1) and the 
definition of ‘‘professional employee’’ (Sec. 2(12)). 
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Likewise, the Senate Committee Report described the 
method to be employed by the Board as one in which “‘ * * * 
the Board is required to afford such groups [professional 
employees] an opportunity to vote in a separate unit to 
ascertain whether or not they wish to have a bargaining 
representative of their own.’’ (1 Leg. Hist. 417, emphasis 
supplied.) The minority report of the Senate Committee 
also noted that the language adopted was a ‘‘ * * * restric- 
tion on the discretion of the Board * * * ”? and would ‘‘ ** * 
bar the Board from finding appropriate a unit of both pro- 
fessional and nonprofessional employees unless a majority 
of the professionals voted for inclusion in the unit.”? (1 
Leg. Hist. 472, emphasis supplied.) 


C. In the absence of any statutory warrant for the “predomi- 
nantly professional” theory the Board arrogates to itself’ 
the right to determine the limitations of the policy. 


There is nothing in the Act authorizing the application 
of the “‘predominantly professional’’ theory. And it fol- 
lows that there are no standards, limitations or controls on 
the Board as to how far it may go in applying its doctrine, 
except those it may choose to apply to itself. Presumably, 
the Board could hold a voting unit ‘‘predominantly pro- 
fessional’’ if fifty-one per cent of the employees in that 
unit were found by the Board to be within the professional 
definition. We think it is clear that Congress did not in- 
tend, and did not grant the Board such power in the light 
of the deliberate decision to allow professional employees 
to choose for themselves. 


It is clear that the Board has not adopted any standards 
or specified any minimum or maximum percentages to gov- 
ern the question of how far it may go in including nonpro- 
fessionals in professional voting units. The following 
eases, decided by the Board since Continental Motors, su- 
pra, (in which nonprofessionals constituted 10%), are illus- 
trative of the uncontrolled discretion the Board has given 
itself : 














Percentage 
No. Non- of Non- 


| professional professionals 
Westinghouse Electric Corp., 6 22.2 
Lam v 


p Uw., 
80 NLEB 591 (1948) 


E. RB. Squibb and Sons, 111 
83 NLRB 792 (1949) 


Boeing Airplane Co., 26.0 
86 NLRB 368 (1949) 


Westinghouse Electric Corp., 7.2 
(South Philadelphia Works) 
89 NLEB 8 (1950) 


Schwarz Laboratories, Inc., 29.1 
89 NLEB 930 (1950) 


Federal Telecommunications 69 31.5 
Laboratories, Inc., 
92 NLEB 1395 (1951) 

Potomac Electric Power Co., 10 (or 12) 17.5 


99 NLEB 219 (1952) (not specified) (based on 10) 


Miller Electric Co., 4 7.5 
101 NLRB 1014 (1952) 


In a unit determination situation which involved seven 
professional employees and six nonprofessional employees, 
the Board recognized the requirement of the Act which is 
contended for by the amicus curiae: ‘‘The Board is pro- 
hibited by Section 9(b)(1) of the Act from including pro- 
fessional employees in a unit with nonprofessional employ- 
ees, unless a majority of the professional employees vote 
for inclusion in such a unit. Accordingly, we must ascer- 
tain the desires of the professional employees as to inclu- 
sion in a unit with non-professional employees.”’ Suift é 
Co., 98 NLRB 746, 747 (1952). 


D. The Act does not recognize a “semi-professional” class 
of employees. 


In its argument to the District Court, the Board con- 
tended that the nine nonprofessional employees who were 
added to the voting unit could be referred to as “‘semi- 
professionals.’? While perhaps only a question of seman- 
tics is involved in the nomenclature, it should be made clear 
that the Act does not recognize a ‘‘semi-professional’’ class 
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of employees. Section 9(b)(1) clearly requires a finding 
by the Board of ‘‘professional’’ or ‘‘nonprofessional’’ in 
accordance with the definition (Sec. 2(12)), and no other 
finding is permissible. To refer to the nonprofessional em- 
ployees as ‘‘semi-professional’’ serves merely to confuse 
the issue. 


In none of the cases cited above did the Board in its de- 
cisions attempt to categorize the nonprofessional employees 
as “‘semi-professional,”’ nor does the legislative history 
show any reference to such a class. Congress intended, and 
did enact, a clear-cut and positive distinction between those 
who are found by the Board to be within the purview of 
Section 2(12) and are thus ‘‘professional employees,”’ and 
those who are not so within the language of the definition 
and are ‘‘nonprofessional.”’ 


Finally, in order that there be no misunderstanding of 
the facts before the Court, the decision of the Board did 
not justify the inclusion of the nine nonprofessional em- 


ployees on the ground that they were ‘‘semi-professionals.’’ 
To the contrary, the Board made the specific finding of fact, 
““We find, upon the basis of the entire record, that the em- 
ployees in the five disputed categories are not professional 
employees within the meaning of Section 2(12) of the Act.’’ 
(Emphasis added.) Westinghouse Electric Corporation, 
115 NLRB 1420, 1423 (1956). 


E. The interests of the nonprofessional employees can be fully 
protected under normal Board procedures and past practices. 

The Board further justified its inclusion of the nonpro- 
fessional employees on the practical ground that they have 
a close community of interest with the professional employ- 
ees, and if they, as a “‘small fringe group,”’ were excluded 
from the professional unit there would be no satisfactory 
method of protecting their rights under the Act. 


This position bears examination on two grounds. First, 
the employee categories in dispute are engineer order serv- 
ice, engineer test record, and engineer contact. Having 
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been found by the Board to be without the professional em- 
ployee definition, the employees in those categories could 
properly be designated as ‘‘technicians,’’ a classification 
which has been established and well-recognized by the 
Board over the years, under the broad discretion of Sec- 
tion 9 of the Act that the Board shall decide the appropri- 
ate unit, excepting the restriction on professional employ- 
ees and other specific categories not pertinent here. 


The following extract from the Board’s Seventeenth An- 
nual Report for the fiscal year ended June 30, 1952, con- 
firms the Board’s practice of designating employees such 
as those involved here as technicians, and further illus- 
trates the inclusion of technicians in other types of units, 
contrary to the position taken by the Board that the inter- 
ests of the technicians would not be served properly in any 
other type of unit: | 


Technical employees usually are placed in separate 
units unless one of the interested parties objects to the 


establishment of such a unit. The reason for grouping 
technical employees separately is that ordinarily their 
duties and interests differ substantially from those of 
other employees in the same plant. The Board, how- 
ever, has declined to establish a separate unit which 
includes some, but not all, of an employer’s technical 
employees. 


Employees whose duties have been held to be of such 

a technical nature as to permit their placement in sepa- 

rate units include draftsmen, assistant chemists, liaison 

engineers, engineer product designers, time-study men, 

methods engineers, laboratory technicians, blueprint 

ce production planners, copywriters, and model 
ers. 


In some instances, technical employees were placed 
in units with other groups of employees. Thus, in one 
case, certain time-study men and rate setters were 
joined in a residual unit with other technical employees 
and office and clerical personnel with whom they had 
sufficient common interests. Similarly, in another case, 
time-study men were included in a unit with office and 





25 


shop clericals, draftsmen, and laboratory assistants. 
The Board found that a separate unit for the time- 
study men was not appropriate because their work, 
while technical, was not so highly specialized as to 
make their interests substantially different from the 
semitechnical and nontechnical employees in the unit. 
(pp. 80-81, 17th Annual Report, footnote references to 
applicable cases omitted.) 


Thus, under these well-established principles and prece- 
dents the Board could properly include the technicians, or 
‘*semi-professionals,’”’ as the Board prefers to call them, 
in a clerical unit, or allow them to remain in the unit repre- 
sented by the Intervenor (Buffalo Salaried Employees 
Association). 


Second, the Board contended that the alternative of estab- 
lishing a separate unit composed only of the few technicians 
would not be appropriate because it is doubtful that the 
technicians would enjoy equality of bargaining power be- 
tween employers and employees. It is noted, however, that 
this argument flies in the face of previous Board decisions 
which found even smaller units to be appropriate. In a 
case in which it was sought to establish three bargaining 
units with a total of only eight employees, the Board re- 
jected the Employer’s objection, stating: “«* * * a com- 
paratively small number of employees in a proposed unit 
is not a factor of special relevancy where the requested 
group could constitute an appropriate unit by other Board 
standards.’’ McCarthy Chemical Company, 98 NLRB 1084, 
1085 (1952). Even more persuasive of the unsoundness of 
the claim made by the Board is its prior decision that ‘‘ * * * 
it is well settled that two employees may constitute an ap- 
propriate unit.”” Kentucky Synthetic Rubber Corporation, 
95 NLRB 453, 456 (1951). 
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CONCLUSION 


For the foregoing reasons, it is respectfully requested 
that the judgment of the U. S. District Court for the Dis- 
trict of Columbia be affirmed. 


Muon F. Luxce 
Attorney for National Society 
of Professional Engineers 
2029 K Street, N. W. 


Washington 6, D. C. 


May, 1957 














